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THE ADMINISTRATION OF THE LAW. 


*“* THE WAYS OF THE pe; A TALE.” BY J. FENIMORE COOPER. 1850. 


,_ Tur bin péatelape of an honest and able administration of justice 


can not be too highly estimated. The security of life, liberty, per- . 


son, property, or reputation, may be as effectually destroyed by 
an inefficient administration of the law, as by the repeal of its 
enactments. That human éXistence is more valuable, that life 
yields more enjoyments, and is more highly appreciated, where 
wise laws made and impartially executed, is evident to all 
wh e any acquaintance with history, or the state of society in 
‘different counties. If the acquisitions of labor are not securé, the 
greatumotive to exertion, and, consequently, all progress in civili- 
zation, are destroyed. In most countries, even*under despots, the 
‘ system of jurisprudence for the mere regulation of private rights, 


is constituted upon large and liberal, principles of policy and. 


equity. .A tyrant, in general, can have no interést in the estab- 
lishment of unjust laws, which must operate equally upon ‘every 
' subject. But, if he desires to defeat their operation in particular 


cases, this is done in the administration of the law, by partial or, 


gprrupt ministers of justice. : 
“That the officers to whom the judicial administration is con- 
fided, should be able and incorruptible,is a matter of infinite con- 
sequence. In a court, the law receives vitality; animation ‘is 
‘breathed into the lifeless body ; its skeleton is clothed with flesh 
and blood. There is set in motion the machinery which, however 
stroig it may be constructed, is useless and powerless until the 
moving force is . Abolish courts, and though the laws 
Vou. I. g. seo. 1. 1 
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may remain upon the statute book, society is remitted to a state 
of nature. The administration of justice comes home to every 
man, to his daily business, his domestic relations, to all his 
rights and happiness. In the judicial tribunals, the humblest as 
well as the most powerful citizen may, and at some time in his 
life probably will, find some of his rights acted upon and deter- 
mined. It is there that he must look for safety and protection, 
as well against the unjust acts of the government as of individ- 
uals. If courts are brought under improper influences, every citi- 
zen may suffer; their utility is impaired, for public security and 
confidence are diminished. 

There is no better index to the amount of virtue which prevails 
in a community, than the purity of the administration of justice. 
Show me the principles of the judges, and I will show you the 
principles of the people. At Rome, says Montesquieu, while the - 
people preserved their virtue, the administration .of justice was 
safely intrusted to the senators; but when the people became 
corrupt, to whatever hands this power was confided, it was abused. 
That the purity of the judicial administration keeps pace with a 
nation’s moral condition, may be seen in the history of modern 
nations. 

If England and the United States may boast of any advantages 
over other fiations, it is the superiority of the administration of 
the law, and the confidence entertained by the people in the in- 
tegrity of their judges. In England corrupt judges are no longer 
known. In America they never were known, In England, be- 
fore the act of settlement, says Hallam, “the general behavior 
of the bench had covered it with infamy.” Since the reyolution, 
they have given little occasion for censure. Their responsibility 
to public opinion, and the spirit of observation and censure, which 
control and modify our government, remarks this author, have 
guided the conduct of judges and preserved them from the faults of 
their predecessors. As long as their tenure in office and emolu- 
ments. were precarious, their integrity was exposed to tempta- 
tions, which they had not always the power to resist. If public 
sentiment under the Stuarts, concerning judicial character, had 
been correct and enlightened, the bench would rarely, if ever, 
have yielded their consciences to their interests or fears. They 
would have regarded reputation and feared infamy more than the 
loss of emoluments, the chances, of promotion, or the power of 
princes. . 
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A peculiar abhorrence and detestation of judicial corruption 
pervade the minds of the English and American people. The 
brutal manners, the servility and iniquitous partiality of former 
English judges have strengthened, if they did not create, this sen- 
timent. A sense of the responsibility of the office of judge, to 
whose single opinion the whole fortune, the dearest rights or the 
life,of a citizen may be submitted for decision, is felt by the 
more enlightened part of the public, who regard every act of a 
judicial officer with a jealous and discriminating eye. 

At this day, and in this country, there is no danger of judicial 
corruption from direct bribery. If a man attains the office, so 
deficient in honesty as to be liable to such influences, yet the dan- 
ger and infamy are so great that he would be compelled to de- 
mand a price for his servility far beyond the means of ordinary 
suitors and the amount of ordinary litigation. In most cases, 
bribery would be an unprofitable business, as a mere calculation 
of interest. But the chief protection against such influences is 
the higher tone of integrity of the age. This restrains even un- 
principled men, by giving them a larger view of their own inter- 
est. Bacon, at this day, would never have sacrificed his integrity 
for gifts from litigants in his eourt. He would no more have ac- 
cepted bribes, than picked pockets, or taken purses at Hounslow 
Heath. | 

In point of integrity, American judges are as respectable as any 
in the world, when we consider the number of these officers, scat- 
tered through thirty states, the various modes of appointment, the 
responsibility of the office, and the ease with which it is obtained 
by inferior men, we may be astonished at the character for integ- 
rity which they preserve. Instances of judicial dishonesty are 
most extraordinary, if they are known at all. Such is the respect 
which is entertained for the oflice, that few men who have the dis- 
position, have the temerity to approach a judge for the purpose of 
influencing his course by an appeal to his interest. , A. charge 
against the integrity of the bench must be well sustained. to be 
_ treated with anything but contempt. Suspicion in the litigant 
that the court have been influenced by the corrupt appliances of 
money, is, in general, satisfactory evidence that he possesses that 
distrust of all integrity, which may be found only in the vilest of 
the human species. 

The readiness with which the people of this country acquiesce in 
the decisions of the court, is evidence of their respect for it. In 
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most cases, the defeated party, however he may be disappointed 
at the result, does full justice to the intentions of the judges. The 
dullest countryman who enters a courthouse for the first time in 
his life, when informed that the court has decided his cause, re- 
tires fully impressed with the conviction that all has been done 
according to law and justice. 

This universal judicial purity may be ascribed, in part, to the 
moral condition of the people. But it is also attributable, in 
some measure, to the influence of the bar. A good bar is essential 
to the administration of the law. Its influence, in this respect, is 
not appreciated by the community. Notwithstanding that there 
were servile and corrupt English lawyers, English liberty owes 
much to the spirit of the English bar. The legal profession not 
only aid and instruct the court in the application of principles to 
facts, but they guard the integrity of judges with a vigilance that 
is sharpened by interest. Bad judges are awed by them, and 
dare not, by corruption, encounter their indignation. The law- 
yer is the confidential adviser of the principal men of the commu- 
nity; from him they receive their op'nions of the law and of courts. 
The bench, which has incurred the hatred of the bar, has ceased 
to be respected by the public. Lawyers have the deepest interest 
in the pure administration of justice. Though men may be found 
among them who are ready to gain their ends by any means, their 
number is insufficient to exert a controlling influence. It is a 
fortunate arrangement of Providence, that the presence of one 
man of integity diffuses an influence over many minds, and dispels 
the corrupt atmosphere engendered by a multitude of malignant 
spirits. 

It is not by the base appliance of pecuniary bribes that the 
purity of the judicial office is to be destroyed. Other modes of 
reaching the integrity of the judge, and other influences to poison 
the stream of justice may be used, as powerful as the former, and 
more dangerous and irresistible, because their power is invisible, 
and even unsuspected by the officer himself. 

De Tocqueville, who was a jurist, in the sense of the word which 
signifies a lawyer and philosopher, and who detected in the opera- 
tion of our systems causes and effects which had escaped our own 
observation, perceived a tendency in this country to diminish the 
judicial power. 

The judicial power may be most effectually diminished by low 
salaries. | 
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Experience has firmly settled two principles in relation to the 
tenure of judicial officers ; first, that they shall not be removable 
at pleasure ; and, secondly, that they shall receive a fixed compen- 
sation for their services. Both are essential to the independence 
of a judge, and his independence is essential to the purity of jus- 
tice and the security of public and private rights. Mr. Hamilton 
has most clearly shown in the Federalist, what had long been es- 
tablished by experience, that “the power over a man’s subsistence 
amounts to a power over his will.” It is not only necessary that 
the compensation of a judge should be fixed, but it is equally im- 
portant that it should be sufficient. Jurists have shown the ad- 
vantages and inconveniences of the various modes of appointing 
judges; and it must be confessed that of those known in this 
country, none is without strong objections. Whether the appoint- 
ing power is vested in the people, the legislature, or the governor 
and senate, it is liable to abuse, and does not infallibly secure the 
promotion of the best men. A governor, a genate, a president, or 
king, does not always place upon the bench learning, honesty, and 
ability, irrespective of baser qualifications. Services to a party 
have often been more potent than services to the state, 
in securing that elevated seat. Intrigue, servility, the acts 
of demagogues have equal influence and sucecss, whether 
the appointing power is exercised by a single person, or 
the legislature, or the people themselves. The compara- 
tive merits’ of the different modes of appointment are not 
worth the extensive discussion which they have received ; for it 
may be shown that the amount of the compensation of a judicial officer, 
is a matter of infinitely more consequence than the mode of his appointment. 

There is no class of wealthy persons in this country, who will 
devote themselves, without reward, to the public service. Conse- 
quently, those who serve the public offices must be compensated 
by a reasonable salary. The salary of a judge must bear some 
relation, not merely tothe services to be rendered, but to the gen- 
eral profits of the legal profession. Experience shows the reluct- 
ance of lawyers to relinquish a profitable practice for an inade- 
quate salary. To induce the highest class of lawyers — and no 
others should be selected — to accept the office, it is evident that 
they should be compensated, as well for the sacrifice of profes- 
sional emoluments, as for the judicial labors. The number of 
men who are qualified for judges, by moral qualities, by nature, 
and hy years of laborious study, is not large. Such men are 
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often prevented, by poverty, from accepting a public place in 
which they could most usefully serve the country. By inadequate 
salaries, this class of men is excluded from the bench. A more 
successful mode could not be devised to repel them from judicial 
stations. If the better class of lawyers refuse the office, it falls, 
of necessity, into inferior hands. It becomes the prey of a 
mercenary pack, who have little reputation to refuse or gain, and 
who serve the office for pay. The natural and unavoidable con- 
sequence of an insufficient conpensation, is to fili the bench with 
incompetent judges. 

A low salary, in most cases, commands but a mediocrity of 
talents and attainments. In any office but that of judge, perhaps, 
this is sufficient for the safe and respectable discharge of its du- 
ties. Bat the law is of that immense extent; such qualities of 
head and heart are required to apply its principles to the daily 
transactions of men, that a higher range of abilities should be de- 
manded for the bench, A salary is insufficient which does not 
allow the officer a reasonable income above his reasonable ex- 
penses, so that he may devote his faculties to the office, with the 
conviction that he is making some advance in fortune as well as 
reputation. It is unreasonable to expect men to devote the most 
laborious efforts of the best part of their lives to an office which 
affords them a bare subsistance, and which they must relinquish 
in their old age, without provision for themselves or family. A 
country which treats its public officers in this manner, is guilty of 
a disgraceful parsimony. A state which grauts its judges an in- 
sufficient, pitiful, or scanty allowance, mistakes its own interest, 
and practices a very wasteful and expensive economy. 

When it was remarked that the whole machinery of govern- 
ment, king, lords and commons, army and navy, was kept up for 
the purpose of putting twelve men into a box, this was but a more 
striking mode of asserting that the great object of government is 
to obtain the means of enforcing our rights, and that this end is 
chiefly effected through the instrumentality of courts. The moral 
power which a court exerts, is a substitute for physical force, and 
exhibits, in forcible manner, the triumph which society has achieved 
over the passions of men. A single judge pronounces his decree 
and sends his mandate by an unarmed officer, and obedience is 
yielded as readily as to a column of muskets or battery of can- 
non. In a rude state of society, the same purpose is effected by 
force ; for resistance will be made unless thepower is overwhelm- 
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ing. The fact that a court may command the whole power of the 
State, and has the determination to exert it, if necessary, im- 
presses each citizen with a conviction of the inutility of resistance 
or remonstrance. | 

The moral power of a court depends, in no small degree, upon 
the character of the men who compose it. Their learning, hon- 
esty, and capacity, create confidence and command respect. 
Their qualities in a court augment the pecuniary value of 
property, because they increase the clearness, certainty, and sta- 
bility of our rights. The value of property is diminished, if the 
title to it is rendered less secure by the incompetency of judges. 
Credit is destroyed, if judicial aid can not be used for the collec- 
tion of debts or the enforcement of contracts. Certainty of pun- 
ishment deters from the commission of offenses, and dispenses 
with locks and guards at the door. In proportion as men are 
brought to respect the judicial administration, the security of all 
rights is augmented, and the chief object of government is. 
promoted. A respectable judge renders the administration of the 
law respectable. In this view of the case, a salary high enough 
to command the services of the ablest and best lawyers may be . 
deemed a very wise economy of expenditure. 

High moral qualities are as necessary to the ministers of the 
law as intellectual attainments. They are necessary, not merely 
to secure his integrity, but to enable him to apply legal principles, 
with delicacy and discretion, to particular cases. In the whole 
system of equity jurisprudence, in the domestic relations, in all 
cases of confidence and trust, a cultivated heart is as necessary to 
a judge as a cultivated understanding. For virtue is more a 
matter of education than most men suppose, and correct moral 
views, upon many subjects, are acquired only by instruction. 

How necessary, therefore, is it that a judge should possess a su- 
periority and serenity of intellect; that he may sit calmly amid 
the excited passions of litigants and advocates; that he may be 
unmoved by popular excitement, or hatred of the rich, or char- 
tered institutions ; that his elevation of mind may place him above 
the influence of valgar passions and opinions. 

Great evil, in this country, has resulted from the appointment 
to the bench of incompetent men. It has degraded the bar, the 
people and the law. It has degraded the bar, by destroying the 
motives to liberal and profound study of the profession. A 
learned judge kindles an emulation among his professional 
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brethren, because he appreciates their attainments, and is enlight- 
ened by their labors. Upon a judge, who regards his office as a 
trade, who goes out upon the ocean of the law no farther than the 
coast, its higher and more liberal attainments are wasted. « He 
regards them with distrust, aversion, or contempt. Pinkney or 
Wirt would shrink from the task of addressing him, or feel their 
powers compressed and paralyzed by the attempt to adapt them- 
selves to the range of his thoughts. A man of education is de- 
graded in his own opinion, if compelled to associate exclusively 
with a lower order of minds which have no sympathy with 
his attainments. He comes at last to value them as they 
are estimated by others, and to despise what others do not regard. 

The conduct of lawyers toward each other and the court, their 
tempers and integrity, are debased by an incompetent bench. 
That the people have a deep interest in elevating the character of 
the bar, is evident. That they suffer by any circumstances which 
deteriorate that character, is equally true. Haste or slowness, 
indecision or obstinacy, are faults of a feeble judge. His errors 
will be watched by those who are anxious to avail themselves of 
them. From mistakes in decisions he will be compelled to recede 
disgracefully. He will draw upon himself contemptous language 
and angry altercations. From self-distrust he is in danger of falling 
under the influence of some member of the bar, to the injury of 
justice and his own discredit. A bold and unscrupulous lawyer, 
by intimidation or flattery, will govern him. There is no position 
in the world in which incapacity is more conspicuous than the 
bench. There is no position in which right motives, conduct, 
and capacity are more highly appreciated and ‘more candidly 
admired. 

He degrades the law, by affording additional ground for the 
change of uncertainty to which it has long been obnoxious. If 
we deduct from the law, the uncertainty of the event of suit which 
arises from doubt as to what facts may be proved, and that uncer- 
tainty which arises from the ignorance of those who advise, and 
those who administer the law, little ground for the accusation re- 
mains. It may be very easy to inform a client as to the rule 
which governs his case, but it is exceedingly difficult to ascertain 
what rule may be applied to it by an ignorant judge. In that 
class of cases in which much is left to judicial. discretion, it is im- 
possible to calculate the effect of given facts upon him. For, as 
the reason of the law is often an artificial and not natural reason, 
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so the discretion of a judge is a discretion regulated by artificial 
rules, and can not be exercised by unaided sense. 

He permits parties out of court to approach him, and influence 
his determinations, by statements of facts and personal solicita- 
tions. This has been a common practice in this country with a 
certain class of judges. The gross injustice of the abuse is too 
obvious to require observation. Judges of a nicer sense of pro- 
priety rebuke the faintest attempts of this nature. Lord Eldon 
censured an attorney who sent him a note requesting him to hasten 
the decision of acause. The court of Massachusetts, and the 
supreme court of the United States, publicly condemned the con- 
duct of parties who furnished a brief to the court, which had not 
been shown to the opposite party. A judge should know nothing 
of a cause, but what comes before him in court. The vanity of a 
weak man is propitiated by personal applications. “The hogs 
that drink with him,” the smiles or tears of a woman, the repre- 
sentations of political friends, the discolored statements of par- 
ties, and the personal influence of cunning attornies, operate upon 
his mind, without his being aware of their effects. By such ap- 
pliances as these, marriages have been dissolved upon insufficient 
testimony. By such influences, bail, in cases of homicide, has 
been reduced to an amount that shocked the sense of the commu- 
nity. By such means, light sentences have been imposed, wholly 
disproportionate to the aggravated nature of the offense. Under 
the influence of such judges, the administration of justice has 
been rendered almost a farce. An honorable lawyer feels a sense 
of degradation, who must combat or advance his cause by such 
artifices. He confesses his inferiority in this species of warfare. 
“ The vilest here excel.” 

The administration of the law has suffered from the influence 
of politics. It is not singular that demagogues, who hold nothing 
sacred, should enter the field for judicial offices. The violence 
of their contests might well excite feelings of despondency. But 
Providence has guarded against the effects of their acts by two 
checks ; first, the multitude of demagogues operates as a check 
upon each other; and, secondly, it is not their interest, except in 
extreme cases, to violate the cause of truth and justice. 

It is notorious that politicians have been promoted to the bench, 
less by reason of their merits, than their servicesto a party. This, 
it is true, happens in all countries ; for intrigue and sevility exist 
everywhere, and are often fortunate. These, political judges 
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generally have distinguished themselves by the violence of their 
appeals to the worst passions of the worst men. They have ex- 
cited the feelings of the poor against the rich, pronounced invec- 
tives against corporations, and, in some cases, promised in 
advance to decide particular questions in a particular way. To 
this class of judges, lawyers have adapted their arguments, and 
legal questions have been argued in the highest courts with topics 
worthy of the market-house or stump. After their promotion to 
the bench, they have practised the arts by which they were ad- 
vanced. They have attended political meetings, offered rabid 
toasts and resolutions, and made violent speeches. Their mo- 
tives, notwithstanding their professions of ardent patriotism and 
of public duty, are appreciated by intelligent men. It is the hope 
of higher promotion and further advancement. It is the fear that 
they will be outstripped in the race for office—that they will be left 
behind by the crowd which throngs every avenue to preferment. 
It is for this they descend (if descent it may be called when ap- 
plied to them) into the arena of party, to struggle for place. It is 
not necessary to use any metaphor of soiling the judicial ermine. 
It is evident that they forfeit the respect of respectable men — that 
they sink in the opinion of the honest and enlighted part of the 
community — that they impair confidence in the integrity of their 
judgments, and respect for judicial authority. Upon certain 
questions, the public have foretold the decisions of political 
judges, with as much certainty as the vote of the most prostitute 
member of the legislature. 

The character of judge and politician may not seem to some 
men so very incompatible. It may appear possible for a man to 
play both characters fairly. If we admit this possibility in a few 
cases, we deny its probability in most, and its propriety in all 
eases. Political questions are of an exciting nature ; they arouse 
violent feelings even in men who do not comprehend ‘them, and 
have no interest in their determination. Strong feelings of any 
sort impair a man’s capacity to decide impartially ; they discolor 
all the objects of his vision; they cause him to see that part of the 
truth only, which coincides with his prejudices or inclination. Be- 
sides this, odium attaches to the character of every politician. 
Every partizan, by a majority of his political enemies, is supposed 
to be destitute of honest principles. A judge labors under disad- 
vantages, who: exposes himself to this suspicion. In private life 
we admire a man of clear, serene, and impartial judgment. We 
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require a judge, who may be called upon to adjudicate our most 
precious rights, to occupy a position above the atmostphere of 
prejudice and passion. A political judge is believed, by most 
men, to retain his virtue only in the absence of opportunity and 
solicitation. He is, in truth, guilty of a species of corruption. 
For the sake of popularity, he violates his duty and sacrifices his 
character with more discriminating men. He evinces, under new 
circumstances, a disposition which has excited, and been detested 
in, all countries. The demagogue of a republic is the parasitic 
courtier of a monarchy. At Washington he fawns at the feet of 
many masters; and at Constantinople of one, receiving, with hu- 
mility and gratitude, the marks of favor which were bestowed on 
Candide by the great Mogul. 

By all the preceding causes, the purity of the judical adminis- 
tration is impaired, and the judicial authority diminished. It is 
not asserted that these causes are universal or powerful in their 
influence, or that they have produced any dangerous injury to the 
country. But, if they exist, they should be condemned, and the 
danger will be opened in proportion as each man is conscious of 
their existence. 

The trial by jury has always been regarded as “ the glory of the 
English law.” It can not be denied that, in the early periods of 
English history, this institution was eminently adapted to the state 
of society, and was, perhaps, the best method that could be de- 
vised of administering justice. It is equally true that English 
liberty is largely indebted to it for its existence. In a coun- 
try and state of society where the judges were dependent 
on the crown for their subsistence and the continuance 
of their office, where were found haughty barons of enor- 
mous wealth and multitudes of dependant vassals, it is evident 
that the trial by jury was a powerful protection for liberty and 
property. The large debt which Englishmen owe to this part 
of their constitution, in securing the liberties of the nation for a 
long succession of ages, has always been gratefully acknowledged. 
But, if the utility of the institution consisted in its affording pro- 
tection against the encroachments of power, its chief merit has 
long been exhausted. In England, there is no more danger that 
the judges will be biassed in favor of the crown than of the peo- 
ple. Royal favor has no more allurements than popular favor. 
In this country, it is absurd to suppose that liberty needs any 
safeguard against the power of the government. 














12 The Administration of the Law. 


If it be inquired, then, wherein does the merit of the trial by 
jury consist, the only answer that can be returned is, in its 
superior advantages as a mode of investigating facts, or as a po- 
litical institution. 

It may easily be shown that a jury, as constituted in England 
and America, is far from being the best mode of investigating 
questions of fact. 

A jury, as is well known, is composed of men selected from all 
classes of the community. That, in some instances, it contains 
men of education and capacity, none is disposed to deny. But, 
in most cases, jurors are men of little intelligence, ignorant of the 
sciences, and unaccustomed to intellectual efforts. They are in- 
capable of a long application of their attention to any subject, of 
pursuing processes of reasoning, of comprehending the true prin- 
ciples of evidence or the language of scientific subjects. Such 
men are still more incompetent jurors in cases involving a proper 
estimate of the value of character or injury to the feelings. Proper 
views of these things are acquired by higher education, and more 
refined society,than they are acquainted with. Ignorant men are 
generally vulgar men, and subject to violent prejudices and false 
opinions. An appeal to their feelings is often more successful 
than the highest logic; a striking metaphor carries deeper convic- 
tion than a demonstration. From such juries eloquence has ex- 
torted erroneous verdicts, and by such juries guiltiest wretches 
have been acquitted. Before them, a trial is not so much an 
investigation of the truth as a struggle for victory — a contest in 
which power is exerted to mislead by sophistry, or overcome by 
persuasion. 

Conceive of such men setting as adjudicators upon the contra- 
dictory testimony of physicians or other witnesses, in questions of 
insanity, of poisoning, or all that class of cases which is presented 
by medical jurisprudence — patent cases, in which the complex 
and intricate principles of machinery are investigated — in cases 
of copyright, involving the piracy of literary compositions, or in 
criminal cases, where the testimony is wholly circumstantial, and 
perhaps extensive and conflicting. So far from comprehending 
the principles which are discussed before them, jurors are often 
incapable of bestowing that prolonged effort of attention which a 
mass of confused and contradictory controversy requires. It is 
notorious that many intelligent men regard their verdicts with as 
little respect as the chances of a lottery. That men of ordinary 
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understanding, and no education, should be selected to decide 
questions which demand long and patient habits of thought, 
minute scientific knowledge and practice in the application of 
evidence to complicated and doubtful cases, is a monstrous ab- 
surdity. And yet this system has had such a long continuance, 
that it has ceased to excite surprise or reflection. 

As a nation becomes commercial and powerful, the cases pre- 
sented to its tribunals for decision become more important and 
difficult. At London or New York, business daily gives rise to an 
infinite variety of questions, which are often of a very complex 
nature, and upon which immense fortunes depend. If learning 
in the law is necessary to a judge, it would seem that the faculty 
of applying evidence to facts, which is the result of education and 
practice, is necessary to a juror. He should be able to decide 
upon the weight of conflicting testimony, to draw proper inferences 
from admitted facts, and to detect falacies in argument. The in- 
vestigation of truth is as much a science and art as chemistry 
or astronomy, and a knowledge of it is obtained in the same man- 
ner with other sciences. To select an ignorant farmer, “ whose 
talk is of bullocks,” to determine the sanity of a testator, or the 
principles of a steam engine, would seem the hight of folly —a 
folly which men do not commit, who voluntarily select arbitra- 
tors for the amicable adjustment of such disputes. 

The incapacity of jurors in the administration of justice has 
been felt in England, and the London Jurist has boldly taken the 
ground that the institution is ripe for destruction — “ that, in al- 
most all cases affecting civil rights of any amount or value, the 
parties would themselves greatly prefer the decision of judges 
than of juries, on the facts relying more on their intelligence and 
not less on their integrity.” 

In pointing out the defects in the administration of justice in - 
England, Blackstone adverted to the influence of local prejudices 
over the minds of juries, “ where a cry has been raised, and the 
passions of a multitude been inflamed, or where one of the par- 
ties is popular and the other a stranger or obnoxious.” 

As far as our observation extends, few cases occur in which in- 
justice is done from the operation of such influences. In the 
largest number of civil cases the jury know nothing and care 
nothing about either party. They have heard nothing of facts at 
issue until they are presented by the counsel and witnesses. A 
civil case must contain some extraordinary element, to become a 
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matter of public interest or common conversation. It is true, the 
sympathy of juries is rather with the poor than the rich, rather 
with blackguards than gentlemen, rather with private persons than 
corporations. But we think that few cases occur in which de- 
cided injustice is done from the effect of local or outdoor preju- 
dices. In cases of a doubtful nature, they have sometimes turned 
the scale. This is to be regretted, since it lessens confidence in the 
impartiality of the administration of justice. But, if the case is 
doubtful, it is difficult to show that a jury has done wrong in de- 
ciding it either way, and the charge of prejudice and unfairness 
is easily made by disappointment and chagrin. 

Criminal trials, unlike civil cases, frequently excite a deep 
public interest, and some times affect the mind of the whole coun- 
try. It is natural that an attrocious crime should fill the commu- 
nity with horror, and that all should desire to bring the perpetrator 
to justice. It is natural that every circumstance connected with 
the offence should be investigated and discussed, and it is im- 
possible that men should not form some opinion upon the facts, 
as understood by them. If the public mind is excited by a mur- 
der, and the history of it is extensively circulated, it seems to be 
of little consequence whether this publicity is given by newspa- 
pers or by conversation. Perhaps the former will be most likely 
to diffuse the truth. Since they operate as a check upon*each 
other, they are open to counter-statements ; and editors do not 
wantonly publish falsehoods in which they have no possible in- 
terest, and where immediate detection is certain. A man who 
belives that the press of the country is industriously employed to 
pervert the truth, and create prejudice against the accused, 
whenever a crime has been perpetrated, labors under a singular 
hallucination. In most cases, the press confines itself to a cau- 
tious statement of facts, without the expression of an opinion, 
and exhibits a disposition to correct its errors or mistatements. 
It is seldom, if ever, that innocent men have suffered from these 
publications, or that the guilty have not had an impartial trial. 
If prejudice is created against an accused, it is generally that pre- 
judice which is excited by an attrocious crime, and which would 
arise, though there was not a newspaper in existence. The in- 
fluence of this public excitement against a.person charged with 
an offence, is greatly over estimated. Great pains are taken by 
both parties to secure an honest jury. The prosecutor for the 
state has no personal interest in the termination of the 
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trial. He may have an ardent desire to procure the conviction 
of a defendant whom he believes to be guilty, and he may feel 
that his reputation is partly involved in the event. But he must 
be a monster, indeed, if he could, for a moment, entertain a wish 
that an innocent person should, by any species of management, 
become the victim of the law. Juries, in this country, enter upon 
their unpleasant duty with a deep sense of their responsibility, 
and an honest and conscientious desire to discharge it fairly and 
satisfactorily, particularly in cases where the life of a man is in 
their hands. 

It has been the fashion, for some years, to deprecate the inter- 
ference of the press in criminal cases. We are no advocate for 
this interference ; but we think an unnecessary alarm has been 
expressed or created on the subject. In the first place, it is clear 
that no method can be adopted to prevent discussion, by the com- 
munity in which a crime has been committed and must be tried. 
In the second place, the press is as likely to convey the truth as 
the report or rumor of a thousand careless, ignorant or prejudiced 
individuals. It does not follow because a man has read or 
heard the circumstances of a crime, that he is incapable of dis- 
charging the duties of a juror — that his opinion is so immovably 
fixed as not to be influenced by testimony. Many persons do 
not read the newspaper details of a crime at all. Many who read 
forget them the next hour, and many suffer their opinions to re- 
main unprejudiced because they are conscious that one-sided 
statements, whether received from papers or report, are liable to 
great error. The loudest protest against public excitement and 
the interference of the press is generally made by criminals, 
whose evident and undeniable guilt has kindled the indignation 
and horror of the world.* 

Jurors are generally men of ordinary integrity, and, we con- 

* The purity of the administration of justice in England, is supposed to require the ex- 
istence and exercise of the power of prohibiting the publication of legal proceedings until 
the trial is concluded. Where several persons are indicted for the same offence, are tried 
separately, and the same witnesses testify in each case, it is thought important to keep them 
apart, and to ascertain whether, in each trial, they give the same account. This is prevented 
if it may read a printed account of the testimony. The Kingv. Clement, 4 B. and Ald. 230. 
If this is the only inconvience resulting from such publication, the reason of the rule would 
require the exclusion of all spectators, since they might report verbally or in writing the tes- 
timony to other witnesses. But there is, in fact, very little force in the reason. If the 
printed testimony will enable a corrupt witness to preserve his consistency in a false story, it 
will as often deter him from corruptly changing his testimony in a subseouent trial, when 
parties, having seen the pinch of the case, may endeavor to tamper with him. 
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ceive, in this country, are not liable to the charge of bribery. That 
bribes have been offered, and received, in some cases, is possible. 
But such cases, if they are found at all, are as rare and extraor- 
dinary as any other atrocious crime. It is sometimes asserted 
that great criminals have been acquitted through the influence of 
money. But such changes, are generally nothing more than the 
suspicions of men who are entitled to very little respect. 

Whatever defects may be found in this institution, or however 
inadequate it may be for the purposes of judicial investigation, 
justice must be done to the purity of the motives of those who 
constitute it. Taken at random from all classes, often from the 
poor and ignorant, few parties have had the temerity to attempt 
to buy the verdict of a jury, and still fewer have ever succeeded. 
But while we think that the fraud or partiality of jurors, in this 
country, has seldom been detrimental to the cause of justice, 
there is no doubt that these influences would be lessened, if not 
wholly destroyed, by vesting the province of deciding facts in the 
judges, or in juries chosen with reference to higher qualifications. 

It has been urged in favor of the trial by jury, that it gives 
greater publicity to the proceedings of courts— that it operates 
as acheck upon the bench, and it mitigates the severity of the law.* 

It is evident that this publicity remains whether the facts are 
submitted to the judges or toa jury. In either case, witnesses are 
examined in open court, parties and spectators are present, and 
counsel may deliver arguments. 

In what manner the trial by jury operates as a restraint upon 
the judge, is not very evident. To questions of fact the jury re- 
spond ; to questions of law, the court. A jury utterly ignorant 
of law can not render a judge cautious as to the legal opinions 
he expresses, any more than so many bystanders. The bar, and 
especially the counsel of the parties, who are competent and 
watchful observers of his capacity and motives, keep him in awe. 
They guard against his errors of judgment, as well as any arbi- 
trary and improper usurpation of power. 

It may be true that juries mitigate the severity of the law, but 
legitimately they have no more power and discretion for this pur- 
pose than judges on whom the decisions of facts is conferred. If 
juries disregard the evidence or the instructions of the court, ow- 
ing to the hardship of the case, or from sympathy with either 
party, they violate their duty, and a snare is laid for their con- 


* See Grimke on Free Institutions. 
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sciences —they exceed their jurisdiction, and this stretch of 
power is a reason why they should not, not why they should, de- 
termine questions of fact. If it be asserted that juries are more 
immediately from the people, that they better understand their 
interests and feelings, and will apply the law in a more miti- 
gated form to particular cases, both the fact and the pro- 
priety of it, may be doubted. Judges are also of the people, and 
do not compose a distinct class, and have as enlarged and cultivated 
feelings and sympathies as jurors. In all matters of discretion, as 
is shown by the conduct of judges in the administration of equity, 
they apply the law with justice as well as a proper regard for all 
alleviating circumstances. The charge of stern and angry jus- 
tice, of unnecessary severity, or contempt for the feelings of men, 
has never been made against the bench. This power in a jury 
of mitigating the severity of the law, is exceedingly dangerous, 
and, like a sword in unskillful hands, may wound him that seeks 
to deal the_blow. 

It is sometimes alledged that learned men are not as competent 
judges of mere questions of fact as juries ;* the forming being 
supposed to possess no knowledge of the world — nothing but pe- 
dantic book lore, and the latter to be gifted exclvsively with saga- 
city and practical wisdom. This opinion, derived from a play or 
moral, is exceedingly flattering to ignorance and dullness. It is 
not very clear that a man of sense is worse by reason of his edu- 
cation, or that a fool is wiser by the want of it. In the adminis- 
tration of justice, it is not necessary to entrust our rights to learned 
fools, or fools without learning. In this country, men of educa- 
tion, the scholars, and especially lawyers, are eminently practical 
men ; they are are all engaged in the struggle for power and 
wealth, experienced in business, and have a large knowledge of 
the good and evil of the world, and of human nature. 

There is no danger of judges becoming a separate order, above the 
people, and having a bias in favor of power, to whom the public 
would be unwilling to submit the decision of facts. Men in office 
manifest a sufficient willingness to adapt themselves to the 
people, to identify themselves with their constituents, and escape 
the odium that adheres to a separate class, infected by the suspi- 
cion of aristocratic aspirations. 

If there is any advantage in the entire separation of law and 


* This idea is found in Chipman, on Government. 
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fact — if it has influence or excellence in the administration of the 
law, it must be confessed that this would be lost by abolishing 
juries, unless a more permanent body of educated men was sub- 
stituted, in order to preserve this distinction. 

As a political institution, the trial by jury exerts a powerful and 
beneficial influence, and this is, perhaps, the only merit which i¢ 
possesses. Its utility, in this respect, was first perceived by De Toc- 
queville, and is so clearly and admirably stated by him, that it is 
necessary only to to refer to his pages. 

The preceding reflections have been suggested, in fact, by Mr. 
Cooper’s late novel, which is written with a view to exhibit the 
evil influences that affect courts and juries in this country. As 
this work has been extensively read by the legal profession, we 
propose to give a brief account of it. 

The story is shortly this. A house in the country, not far from 
New York, is destroyed by fire, and the owners, husband and 
wife, an aged couple, are supposed to be burnt it. The charred 
remains of two persons are found amid the ruins, and an inquest 
is held by the coroner. A witness, who arrived on the spot during 
the progress of the fire, assisted to rescue a young lady from a 
window in the second story. Her clothes and a chest of drawers 
are also saved. A female servant who belonged to the family, 
has disappeared. ‘The bodies of the deceased persons were found 
quite close together, and the skulls had been fractured, apparently 
by the same blow. ‘The man and wife, who were sufferers in this 
affair, were so nearly of a hight as to leave very little sensible dif- 
ference in their statures, and the skeletons produced were very 
nearly of the same length. But an eminent physician from the 
city is of opinion that both were the skeletons of females. The 
-wife as it was proved before the coroner, had been in possession 
of a considerable sum in gold and silver, which was usually kept 
in a stocking, in a drawer of the bureau, which was saved. Upon 
searching the drawer, the stocking and money can not be found. 
These facts create a suspicion of murder and robbery in addition 
to the crime of arson. 

The female who escaped from the window, had been residiag 
with the Goodwins —this is the name. of the sufferers —a few 
weeks, in the character of a boarder. There is a mystery about 
her. She belongs to a class every way superior to that of even 
the highest of those among whom she resides. Mary Monson — 
the name by which our heroine is known, but not her real name — 
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is about twenty-two years old, and, of course, beautiful and inter- 
esting. A piece of gold, an Italian coin, is found in her posses- 
sion, and one of the witnesses testifies that this coin belonged to 
Mrs. Goodwin. Mary Monson is arrested on the charge of mur- 
der. She is found guilty by the jury, upon this cireumstancial 
evidence of the murder of Peter Goodwin, and sentence of death 
is pronounced. 

At this interesting stage of the case, Peter Goodwin makes his 
appearance in the court. Mary Monson is aware, from the first, 
of his existence, and, in fact, had kept him in concealment during 
her imprisonment, and until she choses to produce him, to the 
amusement of the court and spectators. The reader learns that 
Mary Monson is a married woman, of great wealth, living apart 
from her husband, and insane. 

Three lawyers figure in the book, Timms, Williams, and Duns- 
combe. Timms is a country practitioner, of rustic appearance, 
whose law does not amount to any great matter, and whose edu- 
cation in other respects has been much neglected—but is a 
shrewd fellow in the outdoor management of cases. The charac- 
ter of this species of management may be best learned from the 
words of Mr. Timms himself: 

“ Money may defy even the new code. Give me five hundred 
dollars, and change the proceedings to civil actions, and I'll carry 
anything in my own county that you'll put on the calendar, bar- 
ring some twenty or thirty jurors | could name. There are about 
thirty men in the county that I can do nothing with —for that 
matter, whom I dare not approach.” 

“ How the deuce is it, Timms,” says Dunscombe, “ that you man- 
age your causes with so much success? for I remember you have 
given me a good deal of trouble in suits in which law and fact 
were both clearly enough on my side.” 

“] suppose it must have been in causes in which we ‘horse- | 
shedded’ and ‘ pillowed’ a good deal.” 

“ Horse-shedded and pillowed! Those are legal terms of which 
I have no knowledge.” 

“They are country phrases, and country customs, too, for that 
matter. . . . . Horseshedding, Squire Dunscombe, explains 
itself. In the country, most of the jurors, witnesses, etc., have 
more or less to do with the horsesheds, if it’s only to see that their 
beasts are well fed. Well, we keep proper talkers there, and it 
must be a knotty case, indeed, into which an ingenious hand ean 
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not thrust a doubt or an argument. To be frank with you, I’ve 
known three pretty difficult suits summed up under a horseshed 
in one day, and twice as many opened.” 

“ But how is this done? Do you present your arguments di- 
rectly, as in court.” 

“Lord bless you, no. In court, unless the jury be unusally ex- 
cellent, counsel have to pay some little regard to the testimony 
and the law ; but, in horseshedding, one has no need of either. A 
skillful horseshedder, for instance, will talk a party to pieces, and 
not say a word about the case. That’s the perfection of the busi- 
ness. It’s against the law, you know, Mr. Dunscombe, to talk 
of acase before a juror —an indictable offense — but one may 
make a case of a party’s general character, of his means, his 
miserly qualities, or his aristocracy, and it will be hard to get hold 
of the talker for any of these qualities. Aristocracy, of late 
years, is a capital argument, and will suit almost any state of 
facts, or any action you can bring. Only persuade the jury that 
the plaintiff or defendant fancies himself better than they are, and 
the verdict is certain. I got a thousand dollars in the Springer 
case, solely on that ground. Aristocracy did it.” 1382, 133, 134. 

“ By the way, Timms,” says Mr. Dunscombe, “you have not 
explained the pillowing process to me.” 

“] should think the word itself would do that, sir. You know 
how it is in this country. Half a dozen beds are put in the same 
room, and two in a bed. Wail, imagine three or four jurors in 
one of these rooms, and two chaps along with ’em, with instruc- 
tions how to talk. The conversation is the most innocent and 
natural in the world; not a word too much or too little, but it 
sticks like a bur. The juror is a plain simple-minded country- 
man, and swallows all that his room-mates say, and goes into the 
box next day in a beautiful form of mind to listen to reason and 
evidence. No, no; give me two or three of these fellow coun- 
sellors, and I'll undo all that the journals can do, in a single con- 
versation.” 140. 

Timms is supplied with large sums of money by Mary Monson, 
for the purpose of setting all the provisions of the law at naught, 
in order to obtain a verdict. He endeavors to create public 
opinion in favor of the accused, by hiring reporters and publishing 
newspaper articles, and setting agents to talk in her favor, or to 
influence the conduct of jurors. 

Williams, or “Saucy Williams,” is a lawyer of the same class 
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with Timms, but is a man of better education — possesses 
great self command and reliance on his own resources, and is in- 
triguing by nature and habit. He is retained by the state, and 
enters into the struggle might and main, because he expects to 
receive a portion of the abstracted hoards of the deceased woman, 
and his compensation depends on his success. He is, like Timms, 
a formidable out-door manager, and carries on his case by the 
same means. Great pains are taken by Williams to render Mary 
Monson unpopular in the communty ; for this is the mode in which 
he and Timms conducts cases. That she speaks French, plays on 
the harp, does not show herself to the crowd at the jail window, is 
supposed to be a foreigner, and has aristocratic manners, are cir- 
cumstances which Williams uses to excite the highest degree of 
unpopularity against her, and are the chief cause of her conviction. 

Mr. Cooper informs us that the legal profession, in this coun- 
try, abounds in Williams’s and Timms’s!! 

In Dunscombe, Mr. Cooper intends to exhibit a lawyer of the 
highest tone of feeling, of the fairest practice, the clearest percep- 
tion of what is right, and of talents that render him eminent at 
the bar in the city of New York. But the intelligent reader will 


entertain little more respect for him than for Timms or Williams. 


Mr. Dunscombe furnishes Timms with $500 of his own money, 
which Timms is to employ in the outdoor management of the 
case of Mary Monson ; that is, for the purpose of corrupting jus- 
tice. He advises Mary Monson to pay Willlams $5,000, for which 
sum Williams was to abandon the case of the state. Mr. Dunscombe 
is a tiresome grumbler about the newcode. He conducts the de- 
fense of the accused in such a manner as to give the legal reader 
no elevated opinion of his principles, his law, or his ability. 

The object of this book, as Mr. Cooper tells us in his preface, is 
to draw the attention of the reader to sore of the evils connected 
with the administration of justice in this country. This object, so 
far from being objectionable, is highly commendable. If such 
evils exist, they should be corrected ; and'we are most likely to feel 
the importance of this correction, when they are presented to 
eur notice in vivid colors. But an author, having this object in 
view, is under some obligation, even in a novel, to confine himself 
to the truth. Ifa portrait is so distorted that itcan scarely be re- 
cognized, it becomes a libel and caricature. A novel, professedly 
written to show the evils connected with the administration, will 
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be supposed by the majority of readers to give a fair picture of 
abuses which actually exist. 

When Mr. Cooper asserts that, in this country, persons accused 
are acquitted only by the caprice, impulses, ignorance, or corrup- 
tion of the jury —that juries are corrupt, misguided, partial and 
prejudiced — that feelings of neighborhood, political hostility, party 
animosities, or feelings engendered by castes, enter largely into 
the administration of the law — that a word of evil passions, sin- 
ister practices, and plausible pretenses, is arrayed against justice 
and the law, in two thirds of the causes on the calendar — that 
the outside persons have nearly as much to do with the result of a 
warmly contested suit as the law and evidence —that railroads 
can not obtain justice with a jury of the neighborhood, let the 
question of facts be whatever it may —that, in criminal trials, 
popularity is a matter of vital importance — that presses are paid 
to publish false statements, or create prejudice against any ac- 
cused in criminal cases —that grand juries are bribed to find in- 
dictments — that petit juries permit their verdicts to be influenced 
by money, or other appliances of the parties — that lawyers resort 
to the preceding practices systematically, for the purpose of car- 
rying acase. If Mr. Cooper intends these things to be taken as 
a fair exhibition of the administration of justice in America, or of 
very frequent or ordinary occurrence, we assert that he has far 
exceeded the truth. That such abuses have occurred in this 
country and in every other, we have no doubt. Human justice, like 
human piety, is far from being immaculate. Perfection in either 
is not attained by mortals. Our estimate of justice, as well as of 
all other human virtues, must be formed with a view to human 
frailty. By assuming a perfect standard of purity, by exaggerating 
the abuses which have an actual existence, or by asserting that 
particular instances constitute an universal rule, we may per- 
suade ourselves that the judicial administration is as corrupt as 
Mr. Cooper portrays it. We have no actual knowledge of the in- 
fluences which are brought to bear on courts in New York; but in 
Ohio, and in other states, as far as we are acquainted, such a novel 
as the one before us is a gross libel upon juries, the bench, and 
the legal profession. 

If a legal novel is undeniable to a legal journal, and we may 
take jurisdiction of it for one purpose, we shall assume jurisdic- 
tion of it for all purposes, and offer a few remarks upon the mer- 
its of this work generally. 
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This novel evinces no sort of talents, either as to its characters, 
incidents, or descriptions. It is chiefly made up of dull and te- 
dious conversations, which are as well in the mouth of one person 
as of another. Ladies, lawyers, and servants discuss legal sub- 
jects with equal erudition, and are unanimous in their flings at 
the late legal reforms in New York. The book is evidently writ- 
ten to show the author’s bad feelings, and facts and persons are in- 
vented and introduced to give some vanity and interest to his 
ebulitions. | 

Among the “social evils” which Mr. Cooper deems worthy of 
the dignity of a novel, are spitting, blowing your nose with your 
fingers, the use of the word “ lady,” “ aristocrat,” “second floor,” etc. 
If a thing is not as the author found it in Europe, he deems it de- 
serving of reprehension. There is such a thing as good-natured 
reproof and humourous castigation of foibles, but our author has 
nothing of this faculty. His censures are administered in anger, 
scorn, and contempt. 

This work shows an intimate acquaintance with the modes of 
thinking of low people, a considerable knowledge of the effects of 
malignant vulgarity. The author has unfortunately come in con- 
tact with a few persons of this description, who have so excited 
his resentment as to pervert his judgment, and he portrays their 
feelings as the common tone and sentiment of the American peo- 
ple. Ifan hostler envies and hatesthose who are in a better con- 
dition than himself, and talks of aristocracy, by which he means 
wealth or decency, Mr. Cooper immediately trembles for the des- 
tiny of the republic. It is singular that he saw nothing of these 
feelings in the ignorant, brutal, and bloody works of Paris, or the 
wretched lower orders of Great britain—that since he refers 
everything to an European standard, he should not, while delving 
in the mire of blackguardism, have looked to those fortunate 
countries. If he had studied the same class of men in Europe 
with the same disposition, he might have profited by the study. 
We assert that there is, in this country, less of that malignant 
discontent engendered by poverty and ignorance, that vulgar 
hate of the more fortunate classes which threatens the existence 
of society, than in any other country in the world. In every country 
on the globe, an undercurrent of blackguardism may be found by 
those who descend in search of it. But we neither admire his 
taste nor applaud his success, who ventures upon such a voyage 
of discovery. 
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The productions of Mr. Cooper’s late years exhibit more 
strkingly than any works we know, the influence of bad feelings 
upon the intellect. He has some interest in the anti-rent diffieul- 
ties, and he proceeds to write dull novels against the anti-renters. 
He has frequent quarrels with editors of newspapers, and he 
writes a bad novel to show up the press. He has some experience 
in courts as a litigant, and he writes a novel to exhibit the evils 
connected with the administration of justice. We know not 
what difficulty he has had with the church, but he has written a 
poor novel in which the denouement turns upon a lover's belief in 
the trinity. We suppose the next novel will be a mathematical 
story, in which the author’s fair readers shall feel an intense in- 
terest in the solution of a problem in geometry, or an equation in 
algebra. Of these later works, not one has been worthy of the 
author, or would have sold or been read, except for his early 
reputation. 

Punch has a late scene in which the friends of Mr. Carlyle ap- 
«ply for a commission to take charge of him, on the ground that 
he is a spendthrift and wasting his reputation. We think Mr. 
Cooper has long been practicing a similar prodigality and riotous 
expenditure. 

Columbus, August 8, 1850. 
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Baron vE Bope’s Cass. 


[8 ApLou. anp Ext. n. 8. 55 Ene. Com. Law Rep. 208.] 
PROOF OF FOREIGN WRITTEN LAWS. 


[The Baron de Bode’s case was a petition of right, a proceeding very unusual in England. 
The questions which were decided in that case, are for the most part without interest in 
this country; but mingled with other matters, a question was raised of much interest and 
great practical importance, the decision of which has not attracted, so far, the attention to 
which it would seem entitled, a circumstance to be accounted for, perhaps, by the connection 
in which it is found. 

It isa matter of frequent occurrence in this country, that proof has to be made of the 
written laws of another state, and it is the general impression that they can only be proved 
by an exemplified copy or authorized publication — that parol evidence can not be received 
as in the case of unwritten laws. The decision above alluded to, is contrary to this com- 
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monly received opinion, and the true rule would seem to be that the inquiry, in every such 
case, ig.as to the state of the law on any point, and that, as to this, the opinion of one skilled 
in that law is the best evidence ; and it matters not whether his knowledge of such state of 
- the law is derived from the examination and construction of written laws, or the course of 
practice and decisions. In either case, it is equally a question of science and skill, properly 
to be decided by an expert. 

We have extracted so much of the case as relates to this question. | 


Evience was given for the suppliant to show the state of the 
law of inheritance in Alsace. A witness, called for the suppli- 
ant, and who stated himself to be a French advocate, practising 
at Strasburg, in the department of Bas Rhin, stated, on cross ex- 
amination, that the feudal law had been put an end to in Alsace 
by the torrent of the French revolution, de facto, in 1789, and 
by the treaty of Luneville, de jure ; and, upon being asked whether 
there was not a decree to that effect, he added, that there was 
such a decree, of the 4th of August, 1789, of the National Assem- 
bly; and that he had learned this in the course of his legal 


studies, it being part of the history of the law which he learned 


while studying the law. 

Counsel for the Suppliant. This evidence can not be admitted, 
unless the decree itself be proved and put in. 

Counsel for the Crown, contra. _ | 

Lorp Denman, C. J. The witness, upon being questioned as 
to the state of law in France, in 1789, refers to a decree of that 
date. The form of the question is, I think, immaterial: in effect, 
the witness is asked to speak to the decree. It is objected that this 
is a violation of the general principle, that the contents of a 
written instrument can be shown only by producing the instru- 
ment, or accounting for the nonproduction. But there is another 
general rule : that the opinions of persons of science must be re- 
ceived as to the facts of their science. That rule applies to the 
evidence of legal men, and I think it is not confined to unwritten 
law, but extends also to the written laws which such men are 
bound to know. Properly speaking, the nature of such evidence 
is not to set forth the contents of the written law, but its effects 
and the state of law resulting from it. The mere contents, indeed, 
might often mislead persons not familiar with the particular sys- 
tem of law: the witness is called upon to state what law does 
result from the instrument. I do not think that the case of 
treaties is applicable ; there no class of persons are so peculiarly 
conversant with the subject matter as to invest it with the character 
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ofascience. The cases which have been cited,raise much less doubt 
in my mind than the opinion of one of my learned brothers, who 
differs from me. In Bochtlinck v. Schneider, 3 Esp. 58, Lord Ken- 
yon, according to the report, declined to receive proof of the un- 
written law of Russia from “a person conversant with the law of 
that country :” and asked, Can the laws of a foreign country be 
proved by a person picked up in the street? And he added, “I 
shall expect it to be made out to me, not by such loose evidence, but 
by proof from the country, whose laws you propose to give in evi- 
dence, properly authenticated.” The question is, What is such 
evidence? And I think the decision can hardly be justified, ex- 
cept upon the supposition that the person produced was not 
scientifically conversant with the law of Russia. I think much 
stress can not be laid upon Clegg v. Levy, 3 Campb. 166. It was 
a question as to a foreign stam.p law; and in England we require 
the necessity of a stamp to be very strictly shown before we ex- 
clude a document as insufficiently stamped. It must, however, 
be allowed that Lord Ellenborough’s language goes very far. 
The marginal note of Miller v. Heinrick, 4 Campb. 155, is: “ The 
written laws of a foreign state can only be proved by copies 
properly authenticated.” The decision itself is perfectly right, but 
inapplicable to the present question. The action was for sea- 
man’s wages, earned on board a Russian ship; the defense rested 
on certain alledged written regulations of the Russian marine, 
which were expressly incorporated in articles signed by the 
plaintiff; and the attempt was to prove these regulations by oral 
evidence. That was properly rejected. It is true that Chief Jus- 
tice Gisss said, “That will not do. Foreign laws not written, are 
to be proved by the parol examination of witnesses of competent 
skill. But where they are in writing, a copy properly authenti- 
cated must be produced.” That language certainly was much 
wider than the case required; the regulations were not the sub- 
ject of general law, and, on that ground, ought to have been pro- 
duced. In Lacon v. Higgins, 3 Stark. N. P. C. 178, the question 
was, whether a particular copy of the Code Napoleon might be 
produced in evidence. The copy purported to have been printed 
at an office which the French vice-consul proved to be the author- 
ized office for printing the laws of France ; it contained a com- 
mentary for the use of students ; and he stated that he acted upon 
it in his own office. The evidence was admitted by Lord 
Tenterd:> - and I must say that this appears to me a very strong 
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authority in favor of admitting the evidence now in question. 
There was no proof that the book was an actual, authenticated, 
examined copy: it was merely a book handed by somebody to 
the vice-consul, and acted upon by him. That evidence appears 
to me open to all the objections which can be urged in the present 
case; indeed, upon numerous occasions, if a different rule were 
adopted, there would be a very great difficulty in establishing 
any law; and this might often produce the greatest injus- 
tice to individuals, who have, I think, a right when they can 
find, in the country where they are put to a trial, a person skilled 
in the law of another country which is brought into question, to 
rely upon the knowledge and opinion of a person so skilled. We 
are not without other authorities to the same effect. In Picton’s 
Case, 30 How. St. Tr. 225, 491, a similar question came under dis- 
cussion. And Lord Ellenborough said: “ The text-writers furnish 
us with their statement of the law, and that would certainly be 
good evidence upon the same principle which renders histories 
admissible.” He stated acase in which the history of the Turkish 
Empire by Cantemir was, after some discussion, received by the 
House of Lords ; and he added that he should receive any book 
which purported to be a history of the common law of Spain. I 
do not know whether by the term “common law,” any distinction 
was implied between the written and unwritten law of Spain; 
but I think the same principle applies. A person states that the 
law is in a book; and, a witness having said that such book is 
considered of authority, it is received at once as evidence of the 
law upon the point in question. In Middleton v. Janvarin, 2 Hag. 
Cons. R. 437, 442, Sir William Wynne allowed evidence of a simi- 
lar description, to be given of a decree of the Council of Trent. 
It is true that what was produced, purported to be a copy of the 
law ; but therg was no evidence that it was such acopy. There 
was nothing more than the degree of credit given to an historian 
who would naturally be led to state the law, or to a text-writer 
connecting his opinion with it. The general principle seems to 
me to be as applicable to the case before us as to that case. But, 
I confess, I look at this question in a more important and general 
point of view, which has been suggested by my brother Coleridge. 
In questions of foreign law, books of the highest authority must 
frequently be resorted to ; Pothier’s works, for instance, as to the 
law of France upon contracts, bills of exchange, policies of 
insurance, and so on. Now, when Pothier states the law of 
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France, as rising out of an ordinance made in a particular year, 
can we exclude that, as being merely his account of the contents 
of a written instrument ? When once we have been told,.as we 
should be, by competent persons in any part of the civilized world, 
that Pothier’s works were of high authority, to what extent should 
we be going if we refused to receive them because Pothier does 
not confine himself to the unwritten law! I can not conceive 
that, in any civilized country, a statement from Blackstone’s Com- 
mentaries would be rejected, which set forth what the law was 
when altered, and up to what time continued. Such a statement 
would not relate merely to the contents of the statutes referred to, 
but to the state of the law before or after the time of its passing. 
I, therefore, give to the statement of the law bythis gentlemen, an 
advocate of the French bar, the same credit which I should give 
to a book which he stated to be of high authority. I find no au- 
thority opposed to this view, except that of some dicta, which ap- 
pear to me more strongly expressed than was required by the 
cases in which they occur; and some decisions which I do find 
appear to me, in principle, to go quite as far as is required to 
sanction the admission of this evidence ; for I can perceive no 
distinction between proof from a copy of the law, as we find it 
tendered and received, and the proof now tendered. 

Parreson, J. I am very sorry that I differ from my learned 
brothers upon this question ; but, looking at it as fully as I can, I 
have come to the conclusion that the evidence ought not to be re- 
ceived ; and it is my duty to state, as | will do shortly, the grounds 
upon which my opinion rests. I am far from wishing to trench 
upon the rule that witnesses who, in any matter of skill, are 
called upon to give their opinion, are to be fully received. But I 
do not consider this to be a matter of opinion. It appears to 
me to be a question as to the contents of a particular document ; 
and it seems to me that those contents ought not to be received 
from the mouth of a witness, unless some reason is given for the 
nonproduction of that document, or an authenticated copy of it. 
I quite agree that a witness, conversant with the laws of a for- 
eign country, may be asked what, in his opinion, the law of that 
country is. But I can not help thinking that, as soon as it ap- 
pears that he is going to speak of a written law, his mouth is 
closed. By the written law, I do not now mean what may be 
found in a text-writer, or in the judgment of a court in any particu- 
lar case, but, that which I understand to be referred to in the 
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present case — a decree of the supreme power of the state creating 
a law in the first instance. The rule would, | think, be very dif- 
ferent in the two cases. It is not here attempted to show that 
there has been any unsucessful endeavor to obtain the law or an 
authentic copy of it; the evidence is offered as primary evidence. 
It is contended that an advocate of a foreign country may speak 
to the written law of that country. I do not mean to say that 
there is any distinction between a law made yesterday and one 
made a hundred years ago. In either case, as soon as it appears 
to be a written law, the witness’s mouth is closed. The modes of 
proof may, indeed, differ in the two cases; proof in one case 
may be more difficult than in another; but we are now speaking 
only of the oral evidence which is to be received from a witness. 
The general rule is not denied, that, when the contents of a written 
instrumentare to be proved, the instrument itself should be produced 
or when the instrument from its nature is provable by an examined 
copy,then such examined copy. I can not see why the rule should 
not be the same in the case of a written foreign law. It is very 
true that this court, on reading the words of a French law, may, 
at first, be liable to be misled as to the result from not being 
conversant with the general French law; but, supposing such a 
difficulty do arise, there would be no objection to our taking from 
French lawyers, as witnesses, the interpretation put upon the 
written law in question by the French courts. The question, 
here, is as to the mode of proving the written law in the first in- 
stance, before such a difficulty arises. Unless, therefore, some 
authority can be shown for the reception of this evidence, I think 
the general rule must be followed, and the evidence be rejected. 
Now, the authorities cited against the reception of the evidence 
certainly do not go the whole length of establishing the objection. 
I think they are open to the observations made by my lord. In 
Clegg v. Levy, 3 Campb. 166, the witness called was not a pro- 
fessional lawyer, but only a merchant, though Lord Ellenborough 
did say that the law ought to be proved by acopy. In Miller v. 
Heinrick, 4 Campb. 155, the decision might have been put on the 
ground that the regulations of the Russian marine, having been 


incorporated with the contract, formed a part of it; still Lord 


Chief Justice Gibbs did, in fact, lay the rule down broadly. In 
Lacon v. Higgins, 3 Stark. N. P. C. 178, the witness who deposed 
as to the book was not a French lawyer ; and none such appears 
to have been in court. Lord Tenterden doubted very much whether 
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he could receive the evidence. He did, however, receive it on the 
authority of Picton’s Case, 30 How. St. Tr. 225, 491. I take it 
that he could not have received the book as evidence of the law 
of France, but only as a copy of the written law, which was set 
out in it verbatim. The court thus had the very words of the law 
before it. Whether, if an advocate had been called to state the 
effect of the law, his evidence would have been received or re- 
jected, the case does not show ; but, if such evidence was admis- 
sible, it seems strange that it was not produced, and that the 
question as to the authenticity of a copy of the law, should 
have beenraised. Middleton v. Janverin, 2 Hag. Cons. R. 437, 442, 
appears to me not to be an authority in favor of admitting this 
evidence. There written evidence was received, containing 
the opinion of learned advocates of the country from which 
the question came; and the judgment points out that the 
advocates actvally copied the parts of the written law and ordi- 
nances on which they relied; and the laws were then said by Sir 
W. Wynne to be authenticated. Whether it was right or wrong 
to receive such copies as evidence of the written laws, is not the 
question ; the evidence was, at all events, different from that which 
is tendered to us here — oral evidence of the contents of a docu- 
ment. I entirely agree with the passage from Story’s Commen- 
taries on the Conflict of Laws, p. 530,ch. 17, ss. 641, 642, cited by 
Mr. Phillips (Ev. vol. 2, p. 148, 9th ed.) “In general, foreign laws 
are required to be verified by the sanction of an oath, unless they 
can be verified by some other such high authority as the law re- 
spects, not less than the oath of an individual. The usual modes 
of authenticating foreign laws — as of foreign judgments — are by 
an exemplification of a copy under the great seal of a state; or 
by a copy proved to be a true copy; or by the, certificate of an 
officer authorized by law, which certificate must itself be duly au- 
thenticated. But foreign unwritten laws, customs, and usages, 
may be proved, and indeed must ordinarily be proved by parol 
evidence. The usual course is to make such proof by the testi- 
mony of competent witnesses, instructed in the law under oath. 
Sometimes, however, certificates of persons in high authority have 
been allowed as evidence.” He does not seem at all to contem- 
plate proof of the written law by the same mode as that by 
which the unwritten law is to be proved, but assumes it as quite 
clear that the written law must be proved by a copy authentica- 
ted in some way or other. The analogy suggested respecting 
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treaties appears to me not to be perfect. As at present advised, 
I do not think that a treaty between two foreign nations, to which 
this nation is not a party, stands exactly upon the same footing as 
the written law of a particular state. Nor do I mean to say that, 
where a witness has not stated that there is a direct written law 
containing that to which he is about to speak, he may not, being 
an advocate of a foreign country, be asked what the law of that 
country is; that is a doctrine which I do not mean to impugn. 
But I conceive that the moment it appears that the law is written, 
his mouth is closed, and we must have the law itself, or a copy of 
it. I do not wish to confine what I| say to this particular instance 
of a law which passed fifty or sixty years ago. I think the rule 
would be just the same if the question related to the French code 
as existing at this moment. If a witness were asked what the 
law now is with respect to a bill of exchange in France, and were 
immediately cross-examined as to whether that law was not in 
writing, and answered that it was, I think a copy of the law 
must be produced. I much doubt whether I have taken a right 
view, inasmuch as I differ from the rest of the court. But, so far 
as I have been able to consider the point, I think this evidence 
ought not to be received. 

Wiuusams, J. I entirely agree with the opinion which my lord 
and my brother Colridge have formed on this point, and think 
that the opinion of my brother Patteson is the only real authority 
on the other side ; for his own remarks upon the cases cited show 
that they do not decide the question. If we could apply the gen- 
eral test referred to by Mr. Hill, that the best evidence must be 
given to prove a fact, there could certainly be no doubt whatso- 
ever; but we have here to decide in a case where the law recog- 
nizes, as admissible, evidence which would not be admissible 
in other cases. It is conceded fully by my brother Patteson, of 
course, that, if an advocate, belonging to a foreign country, be 
called to prove the law of that country, any statement which he 
may make of law will be admissible, though it appear that he 
has taken it from a text-writer. But I understand that a distinc- 
tion is raised as to the conclusiveness of the particular evidence. 
Why, upon what does this kind of evidence depend at all? We 
hear, in Jimine, that foreign law is to be proved as a fact. What 
does that mean? Is it a fact in the ordinary acceptation of the 
word, as isa fact that a man was seen walking in a field, or riding 
away with a horse? It clearly means, as applicable to this sub- 
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ject, the result which has been produced on the mind of a scien- 
tific person, by his reading and intelligence in respect of the 
particular subject. There is, in this, little analogy to the proof of 
facts ordinarily so called. Then, if the opinion of an advocate is 
to be asked, how is he to become learned? Either by reading, 
or. by practice, or by both. We need not inquire what the prac- 
tice might effect independently of reading. But what is he to 
read? Only text-books? Only writings of a particular kind? 
What precise kind of reading is to be excluded? If this learned 
gentleman had cited Puffendorff, or Grotius, as the foundation of 
his opinion, it would not surely have been required that those 
books should be brought into court; yet the books themselves 
would, of course, show the truth as to their contents more directly 
than the learned advocate’s version of them. Thus, it is conceded 
that a fact of this sort is to be proved by evidence altogether in- 
applicable to facts in the ordinary sense of the word. Therefore, 
the only question is, where you are to stop ; that is really the sin- 
gle difficulty in the case. If we are to understand my brother 
Patteson as expressing a doubt whether the state of law in France, 
in 1789, was a fact, in the sense in which I have explained the 
term, to be learned from the opinion of the advocate, I should, 
with very great deference, differ from him. The lawyer comes to 
depose, not solely as to the law to-day or yesterday, but as to all 
that his knowledge of the law may teach him, which may include 
the state of the law two hundred years ago as well as the state 
of it four or five years ago. The only question arising here is, 
“Did the feudal law exist in Alsace in 1789?” “No.” “How 
so?” “It was abolished.” Well, is not that the opinion of a 
lawyer on a point affecting the law of the foreign country? Then 
comes the question, “If abolished, how?” “ By a decree of the 
legislature in 1789.” It seems to me that the receiving evidence 
at all from the witness on this subject implies that you must re- 
ceive from him all the information he can give, from whatever 
source derived. The decree is just as much a portion of his 
knowledge as a knowledge of the Statute of Frauds, or the differ- 
ent statutes of Wills, is a portion of the knowledge of an English 
awyer, to which credit would be given in foreign courts. When 
my brother Paiieson adverts to the necessity of giving some kind 
of proof before you let in the decree, in order to see what it is in 
the decree upon which the advocate founds his knowledge, I own 
this strikes me as not an unimportant difficulty in the way of my 
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learned brother’s own opinion. Where are you to search? For 
what are you to search? What knowledge have we of the place 
of deposit from which we are to have the primary evidence, using 
that word in analogy to the use of it in our courts? We have no 
such knowledge ; and yet, if the ordinary rule as to primary evi- 
dence is to be applied here, writing does not help it. My learned 
brother, and the counsel for the claimant, appeared to think that, 
to a certain extent, a writing would aid the defect. But how so? 
That occurs only where the writing is an examined copy of the 
authentic document, which is the best evidence where it can be 
produced. Any other writing is good for nothing. It seems to 
me that the impossibility of our knowing where to search, what 
search to make, what is the best document, what, in its absence, 
is a proper examined copy, furnishes strong reason for holding 
that, where the question has been fairly put to a skillful man, and 
he gives his opinion that the law was so and so up to a given 
time, and then his ground for being of opinion that at such time 
the law was changed, the document, whatever it be, which sup- 
plies that ground, may be referred to by him as the foundation of 
his opinion. It seems to me, therefore, that, upon the principles 
applicable to this particular species of evidence, clearly admitted 
in the course of this discussion at the bar and on the bench, the 
evidence in question is admissible. 

Coleridge, J. I agree entirely with my lord and my brother 
Williams, and I should certainly have expressed my opinion with- 
out any hesitation, if it were not for that expressed by my 
brother Patteson. Except for that authority, and, I should per- 
haps add, for the great importance — and, in some respects, nov- 
elty —of this question, | should have much preferred abstaining 
from fatiguing the court with my reasons. Under the present cir- 
cumstances, however, I feel it right to give them, and shall do so 
as briefly as possible. In the first place, J think it important to 
point out the exact state of the evidence which we have to con- 
sider. My note is this: “That the feudal law as to this matter 
ceased in Alsace, de facto, by the revolutionary torrent in 1789 ; 
of right it only ceased at a later period, upon the treaty of Lune- 
ville ; on the 4th of August, 1789, there was a decree of the ruling 
power, the National Assembly, abolishing feudal rights; it has 
been published ; I have become acquainted with it in the ¢ourse 
of my general studies in the law.” Upon that the objection 
arose, and this I state, not to evade the pressure of the argument 
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of my brother Paiteson, but because | think it material to look at 
all the circumstances under which the evidence was tendered. 
The question is, substantially, how, occording to our rules of evi- 
dence, we are to arrive at the knowledge of the law as arising 
from a foreign written law. We acquire a knowledge of written 
law in general as a fact, but a fact, as my brother Williams has 
stated, of a particular kind — a fact which can be arrived at only 
as a matter of science, and not as a matter of mere practice. I 
take it nobody can doubt that a lawyer. who, without ever having 
held a brief or practised out of his chambers, had acquired all his 
knowledge by reading, would be as competent to give evidence 
respecting the state of the English law, as if he had been engaged 
in the most extensive practice. What, then, do we mean by a 
knowledge of the law? That questioa seems to me to go to the 
foundation of the whole; and it must be determined, with refer- 
ence to the particular question before us, by a little subdivision. 
We must inguire first, as to the sources of our knowledge, and, 
secondly, as to the time over which we are to range for our knowl- 
edge. Now with regard to the sources of the knowledge, we are 
to find it partly in the actual documents, the writings at first ex- 
isting as laws, the actual parliamentary rolls in this country, the 
arréts or decrees — being found in proper custody — in other coun- 
tries ; that is one source. Where these have been lost, or have 
never existed, the knowledge of the law —independently of what 
is got by practice, which I put out of the question in the case of a 
document— must be got from text-books, reported decisions, 
records and local customs prevailing in particular districts. First, 
with regard to the last class. Itis, I think, conceded that, though 
the witness should state that all his knowledge is derived from 
reading a particular book, or a particular decision, he still might 
give us the result of all his knowledge of the state of the un- 
written law. That being so, | can not, independently of au- 
thority, understand why he may not equally give the result of his 
knowledge as to the law, where the original writings still exist. 
Then, next, as to the time over which our knowledge is to range. 
When we talk of a man having a knowledge of the law, do we 
mean a knowledge of the law only as it exists in the courts of 
justice at the present day, or do we mean that knowledge of the 
law, and the changes it has undergone, which he has acquired in 
the course of the study that gives him the character of a scientific 
witness ? I apprehend we clearly mean the latter. Suppose the 
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witness had been alive in 1789, and had said here, upon cross- 
examination, “the law of France was so and so, up to a particu- 
lar day; and, after that it was so and so;” and he were then 
asked, “ how do you know there was any such difference,” and 
were to answer, “ because, on that day, the law was changed by 
a decree of the National Assembly of France,” could it be said 
that the moment the witness proposed to speak of a particular 
decree which had made a charge in the law, his evidence was to 
be excluded? In the absence of authority, | can understand no 
principle on which such a distinction can exist. It is said, and 
this is the point to which my brother Pattcson has addressed his 
argument almost exclusively, that, in deciding according to the 
view which I take, we break through a great and fundamental 
rule of evidence, and are getting, by oral testimony, at the con- 
tents of a written instrument, without accounting for its nonpro- 
duction. There appears to me to be a fallacy in that. The gen- 
eral principle does not seem to me to apply in this case. What 
in truth is it that we ask the witness? Not to tell us what the 
written law states, but, generally, what the lawis. The question 
is not as to the language of the written law. For, when that 
language is before us, we have no means by which we are to 
construe it. Let me put this case. Suppose a gentleman who, 
like the vice-consul in Lacon v. Higgins, 2 Stark. N. P. C. 178 — 
a case which I think admits the distinction | shall presently point 
out — was not professionally connected with the law, should tell 
us, “I went to the proper office, and made an examined copy of 
this section of the Code Napoleon, and here it is.’ Would that 
be evidence for this court what the law of France is? In point of 
authority, | apprehend it would not be so; certainly it would not 
be so in point of convenience ; for, after all, if we were to attempt 
extrajudicially to expound that law, we should be liable to the 
most serious errors. The question for us is, not what the language 
of the written law is, but what the law is altogether, as shown by ex- 
position, interpretation and adjudication. How many errors might 
result if a foreign court attempted to collect the law from the lan- 
guage of some of our statutes, which declare instruments, in par- 
ticular cases, to be “null and void to all intents and purposes,” 
while an English lawyer would state that they were good against 
the grantor, and the courts have so expounded the statutes! It 
is no answer to say that other evidence by word of mouth may 
be added for the purpose of giving the interpretation of the writ- 
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ten law. I am merely showing that our courts require, not the 
actual written words of a foreign law, but the law itself, for 
which purpose a professional witness is required to expound it. 
Now suppose a copy of the Code Napoleon to be regularly proved 
before us, some provision of which has received an’ exposition in 
the French courts analogous to that which I have been suggesting 
in the case of English Statutes. The French lawyer would tell 
us, “ that is, indeed, the language of the Code Napoleon, but I, as 
a lawyer, tell you that the legal meaning of it is so and so.” 
Upon being asked how he arrived at that result, he would answer, 
“ because I have read such and such books on the subject, and the 
reports of such and such cases, and have heard such and such 
decisions.” It is clear that he might give all this part of the evi- 
dence without producing the written authority; and | can not 
understand why, if all such documents and books might be orally 
deposed to, because they constituted only the sources from which 
he derives his opinion, and because we learn the law not from 
those sources, but from that opinion, a distinction is to made ac- 
cording to which we are to reject oral evidence of another source 


of his opinion, namely, the written decree. So I conceive the 
question to, upon principle merely. As to the authorities, all I 
shall say is that I agree entirely with what has been said by my 
brother Patieson. There is opinion on one side and opinion on 
the other, but nothing which can be said to be a decision preclu- 
ding us from admitting the evidence. Upon these grounds, it 
seems to me that it ought to be admitted. Evidence admitted. 


— 
— 





THE BEGINNING OF THE COMMON LAW. 


[BY M. F. FORCE. ] 


Ay article in the last number of the Western Law Journal, on 
(The Elder Law Books), Plowden’s Reports, shows how greatly 
the character of English jurisprudence has altered in the last 
three centuries. The technical argument, the verbal logic, the 
microscopic vision of the counsel and court, are so unlike the 
broad, rational doctrines of the chancery and commercial law of 
the present day, that they appear to belong to a different science. 
The common-law in its gradual advancement, is, indeed, often 
spoken of as a stream, and different fountain heads have been 
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assigned to it, while many declare its sources are as undiscovera- 
ble as those of the Nile. From the time when the royal courts 
were established in Kngland, its course is easily ascertained. 
Various commentators have made charts of its progress through 
the narrow and rocky channel of feudalism, until its increasing tide 
branched into the sundry streams of common law, equity, admi- 
ralty, ecclesiastical law, and still later, as in New York, they all 
roll their reunited waters into one broad estuary. Of its earlier 
course, there are disconnected observations, but no complete 
chart. One points to the morasses of Germany, where its origin 
lay ; another directs us to monarchy as a fountain head; others 
show the little springs of Norway and England ; and just before 
and after the Norman Conquest, we can discern the collected vol- 
ume, a little rivulet of jurisprudence, winding its devious way 
around many obstructions, by which it is, at times, quite hidden 
from view. 

The materials for making the history of the beginning of the 
common law, are scanty indeed. Occasional passages in the 
meagre chronicles of a few monks and ecclesiastics, the still more 
meagre codes of some unlettered nations, and sundry charters, 
deeds and letters that chance has preserved eight or ten centuries, 
comprise the whole. But, when they are put together, we can 
trace a connected progress from the tumultuous assemblies of the 
Germans in the time of Tacitus, to the courts as now organized 
in the United States and England. Only a portion of the books 
containing these materials, can be found on this side of the At- 
lantic. But a literal translation of the accounts of some judicial 
proceedings in the Germanic nations, that grew up over the re- 
mains of the Roman Empire, and of some in England, both before 
and after the conquest, culled from the libraries in Washington 
and Cambridge, may have some interest. 

A short section (the twelfth) in Tacitus’s dissertation on the cus- 
toms of the Germans, contains the beginning. The ancient Ger- 
mans, living like the American Indians, thought very little of 
jurisprudence ; yet, among their customs, was the seminal princi- 
ple, which has since grown so greatly by expansion and acces- 
sion. After describing the general council of the nation, Tacitus 
continues, “It is customary also to try criminal cases in the 
council. The punishment varies with the crime. Traitors and 
deserters are hanged on a tree ; the cowardly and lewd are buried 
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in the mud. Lighter misdemeanors are punished with a fine of a 
certain number of horses or cattle ; half of the fine going to the 
king or the state; and half to the prosecutor or his relations. 
Chiefs also are elected in the council to administer justice in the 
cantons and villages. Each chief has a hundred companions, 
who are both advisers and executive officers.” In another sec- 
tion, speaking of the hundred, Tacitus says that “what was at 
first only as number, has become a name and title.” 

This is all we know of the law among the Germans at that 
time. About four centuries after, came the great breaking up of 
the Roman Empire. The German nations swarmed all over 
western Europe, and the provinces of Brittania, Gallia, Hispania, 
and Lusitania, disappeared, while in their places rise the new na- 
tions of Saxons, Ostrogoths, Visigoths, Franks, Burgundians, and 
Lombards. Each nation was composed partly of Romans, partly 
of Germans ; and both Romans and Germans retained their laws 
and customs somewhat modified. In all nations, the great coun- 
cil of the Germans retained its criminal jurisdiction, and chiefs 
still administered justice in courts called the courts of the hun- 
dreds. In all the courts, the people were both judge and jury ; 
the presiding officer only carried their sentence into effect. 

Perhaps the earliest mention of a court is in Gregory of Tours, 
in annals of hisown times. He says that when Queen Fredigunda 
procured the assassination of Bishop Pretextatus, A. D., 568, she 
was summoned by the Frank landholders in the neigborhood of 
Rouen, to appear and be judged by them according to the custom 
of the nation. The trial, however, did not take place; the queen, 
by poisoning the principal one of them, having so frightened the 
rest, that they let the matter drop. The chronicler of the next 
century mentions, in the usual cursory manner, a criminal trial 
which took place about fifty years after. “A certain count 
of the Dotto family having collected a great multitude of Franks, 
as he had been ordered to do, took his seat, that lawsuits might 
be heard and determined. A culprit was then brought forward, 
and the whole assembly sentenced him to death.” 

In the course of time, as the Germans became settled in the 
land, and attached to the soil, they found it irksome to attend 
these annual councils and monthly hundred courts. About three 
centuries after the invasion, Charlemagne, finding the courts were 
dwindling away, enacted a law requiring a certain number of 
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Scabini* to be elected from the freemen in each hundred, whose 
duty it was always to be present in court, to act as judge and 
jury, whether other freemen should be present or not. Lobineau 
(Preuves de lhistoire de Langedoc, tom. 11, pp. 56-7-8), gives the 
record of a court held at Ausonne, in the county of Carcassure, 
in the South of France, A. D. 928, when the court was in this 
transition state ; part of the judges being the permanent scabini, 
and part freemen who were voluntarily present. The language 
was, also, in a transition state ; it had ceased to be Latin, but had 
not yet become French. This record being written in a mongrel 
of Latin aud Provencal, 1 am not sure of the absolute accuracy 
of the translation. 

“ Then Armandus, bishop of Toulouse, and that venerable man, 
Bernard, the steward of Raymund, count of Toulouse, and, also, 
marquis by the consent of count Odo, his father, took their seats 
in the name of God, together with the abbots, presbyters, judges, 
scabini and freemen, Goths as well as Romans and Franks, to 
hear the case and determine it according to law. They were 
Donadeus, Bellus, and Amelius, monks, and Adalbert, lodolemus, 
Donatus, Rumaldus, and another Donatus, judges of the Romans ; 
Eudegarius, Aicobrandus, Radulf, and Hugo, judges of the Goths ; 
Oliba, Rotgarius, Armenaclus, John, Anion, Arloinus, Arunares, and 
Arlenus, judges of the Franks. Also, in the presence of Antairus, 
Adelard, Olibanus, Arnulf, Ugbert, Hugo, Garibaldus, Ossendus, 
Bello, Balfridus, Ischafredus, Malargnacus, Segebrand, Sunprog- 
narius, Bonemernis, Ostaldus, Salvardus, Sagio, and many other 
good men who set in the public court in the village of Ausonne 
on the Sabbath. 

“ And then a man named Adalbert, attorney for Bernard, the 
steward of the count, coming before them, said, “ Lord bishop and 
ye judges, hear me, and render me justice in the controversy be- 
tween me and the abbot of St. John the Baptist, of the village of 
Malaste, which is situated on the river Duramo, in the territory of 
Carcassone. The said abbot, and the brotherhood of the said 
venerable place, hold in their possession a village with all its ap- 
purtenances, which village is called Villa Fedosi, and is, also, 
called Elsan. [Here follow the boundaries.] And the aforesaid 


* From Ducange to Hallam, writers have discussed the origin and the office of the Sea- 
bini. I have taken the view of Savigny. because it isthe most plausible. It agrees best with 
such records as are to be found in this country, and it would be futile to contradict him with- 
out examining books which are to be found only in Europe. 
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village with its appurtenances, as much as is contained within all 
these given boundaries, the aforesaid abbot wrongfully and ma- 
liciously holds in his possession ; and, also, certain feudal services 
are due for the tenancy of the village.” 

The abbot, by his attorney, pleads that his predecessors pur- 
chased the land, and that the precepts by which the monks hold 
the property show, “that they owe no fealty or service for the ' 
aforesaid village and its appurtenances, but they hold them for 
alms to the poor and for the support of the monks,” and he prof- 
fers his charter, etc. “Then we asked Adalbert, the attorney of 
the aforesaid Bernard, the steward of count Raymond, if he had 
writings, or witnesses, or any evidence that the land should be 
held as a benefice from his lord Bernard by grant, or by the con- 
sent of the aforesaid count Raymond, rather than as the allodial 
property of the venerable place above named ?” 

Being unable to do this, Adalbert withdraws his suit, and, by 
order of the court, makes the following acknowledgment: “I 
Adalbert, as attorney, acknowledge what I can not deny ; and, in 
regard to the village above mentioned, concerning which I, at the 
command of my lord, brought suit against Somarius, the attorney 
of the abbot Arifonsus, | thus make my declaration and confes- 
sion: the suit was unjustly brought, and it is more right that the 
village with its metes and bounds as described, should be the al- 
lodial property of the aforementioned abbey, or of the abbot Ari- 
fonsus, by the king’s gift, than be a benefice of my lord, who ap- 
pointed me his attorney, or of any other man. And these things 
which I acknowledge and confess, I rightfully and truly affirm, 
and my acknowledgment is true to all men.” 

Another change introduced by Charlemagne, was, the appoint- 
ment of Missi Dominici, who were royal circuit judges, appointed 
by the crown for a short term of years. In the progress of time, 
owing to causes that are plain to any one familiar with the his- 
tory of the rise of the feudal system, the popular courts were 
gradually superseded by royal courts composed of Missi and Sca- 
bini. This change was completed in the north of France in the 
reign of Charlemagne’s son; in the south of France, where the 
feudal system was introduced more slowly, citizens often exer- 
cise their old privilege of sitting as part of the court, some centu- 
ries later. Thenext example, A. D., 847, taken from the “Collec- 
tion des documents inedits sur histoire de la France — Archives 
Administratives de Rhems, vol. 1, p. 35,” although earlier in time 








Common Law. 41 


than the last follows it in historical sequence, and represents the 
last stage in the progress of the Germanic courts on the conti- 
nent before they were displaced by the feudal courts. 

“In obedience to the order of bishop Hincman, his missi, Sig- 
loardus, presbyter of the school of the holy church of Rheims, and 
Dodilo, an honorable man, a vassal of the bishop, came into the 
" Acutior court. Taking their seats in the public court to inquire 
into the rights of St. Remignis, they tried the suit against the 
slaves, whose names are mentioned below, that they ought, of 
right, to be slaves, because Berta and Avila, their grandmothers, 
had been bought for a full price. 

“When the above named missi heard this, they diligently in- 
quired into the matter. These are the names of the persons who 
were examined: Grimoldus, Warinherus, Leuthardus, Ostroldus, 
Adelardus, and Ivorci, daughter of Hildiardus. They answered, 
“It is not so; for we have been free from birth.” The before-named 
missi asked if any one was present, who knew and would tell the 
truth of the matter. Then came forward some very old men, 
whose names are Harduius, Tedicus, Odelmarus, Sonelfus, 
Gisunbrandus, Gifardus, and Tendericus, and testified that the 
ancestors of the alledged slaves had been bought for a full price, 
and that, in justice and law, they ought to be slaves rather than 
free. The missi then asked them if their witnesses told the truth 
against them. Seeing that the claim was just, and was proved, 
they immediately retracted what they had said, and by the judg- 
ment of the Scabini, whose names are as follows: Gernifridus, Ursol- 
dus, Fredericus, Ursiandus, Hroderaus, Herlchorus, Rathbertus, 
and Gisilhardus, were restored to the servitude from which they 
had long unjustly witheld themselves. 

“Done in the Acutior court, on the 13th May, in open court, in 
the fourth year of the reign of the glorious king Charles, and the 
third year of the rule of archbishop Hincmar over the holy see of 
Rheims. I, Sigboardus, was present at all these true judgments, 
and have signed them with my own hand. I, Heronodus, chan- 
cellor, have signed. I, Dodilo, have signed, with my own hand. 
The mark of the monk Lobradus, the mark of Andronius, the 
greater, the marks of Goffredus, Flotgisus, Guntionus, Bettonus, 
Rigfredus, Trsinus, Theutarius, Antharius, Gervardus, Vuidonus, 
Righardus, Amalhadus, Athenis, and Amalbertus. I, Hervaldus, 
chancellor, know and have signed. . 

Vou. Ill. n. s. No. 1. 6 
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“The witnesses given above, proved, also, that Tenbertus and 
Blithelmus were slaves by birth, and, through the sentence of the 
Scabini, restored them to their condition of slavery in the same 
court.” 








NOTES OF RECENT DECISIONS. 





Supreme Court of Pennsylvania.— Nisi Prius Term, at Philadel- 
phia. March 20, 1830. 


Kennepy v. Wavy. 


Though a party driving on a public road should lose all control of his horse, and an injury 
ensues in consequence, yet, if the jury believe that the- loss of control was the result of the 
defendant’s prior fault, the plaintiff may recover. 

Driving at the rate of fifteen miles an hour, or a mile in four minutes, on a public high- 
way, is unlawful; and, if death ensues from a collision thus produced, without fault of the 
injured party, the offence, it seems, would be murder in the second degree, unless accom- 
panied with such cireumstances of passion as to reduce the offence to manslaughter. 

In an action of trespass against the master of a horse for a collision, it is for the latter to 
show that he was not in fault. 

Where a collision occurs in a public road, if the jury believe the defendant was engaged at 
the time in a trial of speed with a third party, the juty may give exemplary damages. 

Where the court charged the jury that they might give exemplary damages, which the 
jury declined to do, and found damages which the court thought much too small, the court, 
nevertheless, refused an application to grant a new trial, holding that the question of dama- 
ges, was one for the jury, with which the court could not meddle. 





SUPREME COURT—IN CHAMBERS—BEFORE JUDGE EDMUNDS—THE FORREST 
DIVORCE CASE. 

Application has been made and allowed on the complaint of Mrs. Forrest, restraining Mr. 
F. from further proceeding in the Divorce suit recently entered by him against Mrs. F. at 
Philadelphia, and enjoining him from prosecuting such suit at any other place than at New 
York; also, prohibiting him from interfering with Mrs. F. (who resides, the complainant 
states, by his desire, at a dwelling in Sixteenth street) ; also, from putting his property out of 
his hands. Mr. F. has given bonds in $10,000 to obey the injunction. 

Mrs. F. in her application, denies having been guilty of the infidelity charged — that the 
complainant of Mr. F. has no reference to Pennsylvania, and she will not attend to the sum- 
mons to meet it there. All her witnesses are in New York, and here she is ready to abide 
the issue. : 

Her counsel have advertised a caution against all persons assisting Mr. F. in prosecuting 
said suit, ete.—TZridune. 


TAXING POWER—RAILROADS., 

It has been erroneously stated that Judge Prior lately decided that the law of Kentucky au- 
thorizing the assessment of a county or city tax to aid in the construction of a railroad, on 
the vote of the taxpayers, was unconstitutional. We understand that the Court, on the con- 
trary, decided that the law was constitutional, but that in the proceedings to obtain the vote 
in Kenton county there were irregularities which rendered them of no effect. They wil! 
have to take the vote over again; that is all.—Cincinnati Gazette. 
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THIS JOURNAL. 


Tue publishers have the pleasure of announcing to their subscribers, on commencing 4 new 
volume, that something has been gained during the past year. Their publication is slowly 
but surely making its way to public favor. And they venture to promise that it shall become 
more and more worthy of patronage. In addition to Jupgz Waker, who has been one of 
its editors from the first, they have seeured the services of M. E. Curwen, Esq., one of the 
Professors in the Cincinnati Law School, and already favorably known to the profession as an 
author. 


VENDOR’S LIEN. 


An interesting case upon the subject of the vendor’s lien, was recently reserved in the 
Montgomery Supreme Court, for hearing, before the Court in Bank. Broadwell sold to 
Lodwick real estate in Dayton, and took a mortgage on land in Hamilton County, to secure 

the purchase money. The mortgage was defective for want of a seal, and was overreached 

| by subsequent mortgages. Both the vendor and vendee have since died. The mortgage se- 

curity having failed, the heirs of the vendor filed a bill against the heirs of the vendee, seek - 
ing to enforce the vendor’s lien on that part of the original tract sold, which remained in 
their possession. The case was heard on the 20th of December last, in the Court of Common 
Pleas, where Horr, P. J. held that the vendor’s lien arose by operation of law, and was in- 
dependent of the intention of the parties; that it existed, of course, unless expressly waived 
by the vendor, and that a vendee could not say, after the security which he had given had” 
2 failed, through fraud or mistake, to be of any value, and the property still remained in his 

Py, possession, that the vendor had waived his lien. From this decree an appeal was taken to the 

4 Supreme Court, and by them reversed; but, upon application for a rehearing, the case was re- 
served for decision in bank, Hart and Craighead, for the complainants; Haynes and How- 
4 ard, for the defendants. 


CONTRACTS MADE BY LETTERS— WHAT LAW GOVERNS. 


“ 
. ®.. A contract is to be governed by the law of the place where it ismade. But puzzling ques- 
* * .. tions sometimes arise as to where it was made. A merchant, for instance, in Cincinnati con- 
* — traets by letters, sent by mail, with a merchant in New York. Isit a New York, or an Ohio 
contract? The question may become very material, if there should be any conflict between 
© sthe laws of the place where the contract is supposed to have been made, and those of the 
_” place where the party seeks to enforce it. Burge, in his work on Suretyship, has devoted a 








chapter to the subject, in which he has collected the opinions of the civillians and the deci- x 
sions in the English and American cases. 
The general principle is, that the place in which the final assent is given by the party to ec 
whom the proposition was made, is that in which the contract is considered to have been br 
° made. Where a contract is subject to a condition precedent, and the performance of that 


° condition takes place in a different country from that in which the contract was made, the sti 
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country in which the condition is performed is ~o¢ deemed the place of the contract. If, 
however, a contract is made in one country, but confirmed in another, if the contract is not 
valid without that confirmation, the place of the confirmation is deemed the place-of the con- 
tract; for there the final assent was given. But the rule is different, if the confirmation 
merely regarded the proof of the contract. In commercial paper, the place of acceptance 
draws to it all the contracts of drawing and endorsement. Burge on Suretyship, p. 74, 106; 
Shanklin v. Cooper, 8 Blackford’s Rep. 41. 


CONSIDERATION OF A NOTE—TRIFLING SERVICES. 

In White v. White’s Executors, tried in the Montgomery Court of Common Pleas, De- 
cember 21, 1849, the case wasthus: In 1840, the testator, the grandfather of the plaintiff, 
made to him a note for $100, and, a few days after, another note for $200, and delivered 
them to the plaintiff, who kept them until the decease of the testator in 1847, and then pre- 
sented them to the defendants, the executors, for payment, which they refused, on the ground 
that the notes were merely a gift —in which case it was admitted that the plaintiff could not 
recover —or, at all events, that they were given without consideration. 

Upon the trial, the Court charged the jury, in accordance with the decision of the Su- 
preme Court, in a previous case, in relation to Mr. White’s estate, that if they believed that 
the grandfather intended, at the time he gave the notes, to corhpensate his grandson for acts 
of service and kindness, however trifling those services might be, he had a right to do so; and 
that he might fix any value he chose upon them, however disproportioned that estimate 
might appear in the eyes of the jury, to the actual value of the services rendered ; and that 
a note given upon such a consideration, was valid. The jury gave a verdict for the amount 
of the notes. 

Crane and Davies, for the plaintiff ; Haynes and Howard, for the defendants. 

: CINCINNATI LAW SCHOOL, 

We call the attention of our readers to the annexed advertisement. At no time has this 
school had so able a Faculty. The writer of this is not one of the professors, and, therefore, 
feels at liberty to say, from personal knowledge, tlfat the course of instruction is just what the 
beginner wants; and to express the confident belief, that in the course of four months, a 

iligen ¢ will learn more of that which fits him for admission to the bar, than in a full 
year spent i in an office. 


“LAW SCHOOL OF THE CINCINNATI COLLEGE. 


The regular annual term of the Law School of the Cincinnati College, will commence on 
the third Monday in November next, the 18th, and continue until the first Monday in 
April. A preliminary course of lectures will be delivered during the week, commencing on 
the second Monday in November, the 11th. 

The Professors in this School are— 

Wituiam Greene, Lecturer on Constitutional Law, International Law, and Equity Juris- 
prudence. 

Cuartes P. James, Judge of the Superior Court of Cincinnati. 

M .H. Tixpen, late President Judge of the Thirteenth Judicial Cireuit of Ohio. 

Masxett E. Curwen, of the Cincinnati Bar. 

The course of instruction is designed to prepare students for the practice of the Law, and 
will embrace the usual titles and subjects of Common and Statute Law and of Equity. 

There will be at least two exercises daily, and, on three days of the week, three exercises, 
consisting of Lectures by the Professors, and of Recitations in the Text Books, which are em- 
braced in the course. 

A Moot Court will be holden by one of the Professors, once in each week, or oftener, at which 
students wil] be required to prepare pleadings, furnish briefs, and make oral arguments. 
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The students will be expected to furnish themselves with the following text books: Walker’s 
Introduction to American Law, Blaekstone’s Commentaries, Chitty on Contracts, Gould on 
Pleading, Greenleaf on Evidence, Holeombe’s Introduction to Equity, and Smith’s Mercan- 
tile Law, 

The students can have access, for the purpose of reference, to the Cincinnati Bar Library, 
free of charge. ! 

The Board of Trustees will confer the degree of Bachelor of Laws-upon such of the stu- 
dents as, upon examination by a Committee of the Bar of Cincinnati, are found to be quali- 
fied to practice law. By aspecial law of the state, those who receive diplomas, and who have 
regularly studied the law for the period of fifteen months in addition to the time spent in the 
law school, will be admitted to the Bar, in any of the Courts of Ohio, without a further ex- 
amination. 

The tuition fee is fifty dollars for the term, in advance. An additional fee of five dollars 
is charged, as a graduation fee, to all who take a degree. 

Boarding and lodging may be had here, in respectable houses, at from two fifty to three 
dollars a week. 

Any additional information in regard to the school, will be cheerfully given, upon applica- 
tion, by letter or otherwise, to either of the Professors at Cincinnati. 

WILLIAM GREENE, 
CHARLES P. JAMES, 
M. H. TILDEN, 
M. E. CURWEN, 
Faculty of the Law School, 


DEMAND UPON INSTRUMENTS NOT NEGOTIABLE. 

When the day of performance of contracts other than instruments upon which days of grace 
are allowed, falls on Sunday, that day is not counted, and compliance with the stipulations 
of the contract on the next day, Monday, is deemed in law a performance. In Avery v. 
Stewart, 2 Connecticut Reports, 69, this principle was applied to a 3 ew 
which fell due on Sunday; and in Salter v. Burt, 20 Wendell Reports, a post-dated 
bank check falling due on Sunday. It would, of course, apply upon cents fei de _ 
ery of specific articles, and for cases of demand for rent, where the landlord wi 
a forfeiture for nonpayment of rent. Days of grace were introduced by the commercial law, 
and are confined to commercial paper. In Maryland, however, it has beew decided differ- 
ently. Kilgour v. Miles, 6 Gill and J. 268. 





HUSBAND. AND WIFE~—EVIDENCE. . 


It was decided in the Ohio Court in Bank, December 12, 1849, and reported in 18 Ohio 
R ports, 526, that a woman who has been divorced is not a competent witness to prove a con- 
tract made with her husband during coverture. The same principle was applied by the Su- 
preme Court on the circuit, in Montgomery County, at the June term, 1850, in Wolfe v. 
Broadstone, where it was held that the widow was not a competent witness to disprove a 
claim against the estate of her late husband. Mr. Justice Catpwewx, in delivering the 
opinion of the Court, adverted to the conflicting decisions upon this point, and considered 
that the case of Cook v. Grange, above cited, had settled the law in Ohio. 


ee 
COKE’S ADVICE TO STUDENTS. 


‘‘T hold this,” said Coke, ‘for an undoubted verity, that there is no knowledge, case, or 
point of law, seem it never of so little account, but will stand our student in stead at one time 
or another, and, therefore, in reading, nothing is to be pretermitted.” (Co. Litt. 92). 
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THE STATUTE OF WILLS. 


The act of February 28, 1846 (O. L. xliv. 79), has introduced an important change in the 
law of wills, which was not, perhaps, intended at the time of its passage. By that act. if 
the widow does not elect withimisix months after probate of the will, to take under the will, 
or “if no provision be made for her in the will, she shall have her dower, and such share of 
the personal estate of her husband as she would be entitled to by law in case her husband had 
died intestate, leaving children.” 

In ease her husband dies intestate, leaving children, the widow is entitled, upon distribu- 
tion, to one half of any sum not exceeding $400, and to one third of the residue of the per- 
sonal estate, subject to distribution. (Swan’s Stat. 372,§ 180). To that extent, therefore, 
the husband can make no disposition of his personal estate, without the consent of his wife. 
Before the passage of the act, her power extended, in case her husband died, without leaving 
issue, to cut off all legatees, who were to have been paid outof the personal estate. 


° NOY’S WILL. 


Lord Coke has remarked that, by the special favor of heaven, few lawyers die intestatus 
et improles. Noy, the reporter, was not an exception. He carried his usual brevity into 
his will, which was short, odd, andin Latin. Having bequeathed a few legacies, and left his 
second son one hundred marks a year, and £500 in money to bring him up to his father’s 
profession, he concludes, ‘I leave the rest of all my goods to my first born, Edward, to be 
oo or scattered ; for I never hoped better.” 









Ld ee . 4 PS 
Yea wy TALKING AGAINST TIME. 
The of the Supreme Court of the United States, who have recently made a rule for- 
bidding « to speak'for more than two hours in a cause, are not the only ones who have 


without knowledge. The abuse was common when Lord Guilford was 
stice on Pleas, and, in the trial of causes, he exerted himself to confine 
sel the point in question, and to cut down that oduailiney of speech, which, he 
“disturbed the order of his thoughts.’’ ‘He was,” says his biographer, 
am “at waylaying the craft of counsel; for he, as they say, had been in the oven 

himself, and knew where to look for the pastry.” 


xb 
LORD STOWELL. 


Lord Stowell was of a lively temperament, and extremely fond of society. He acknowl- 
edged to Mr. Croker. that he was “ very convivial, and readily confessed his partiality to a 
bottle of port.”? One day when some one objected to the practice of having dinners for 
parish or public purposes, “Sir,” said Lord Stowell, «I approve of the dining system ; it 
puts people in a good humor, and makes them agree when they otherwise might not : a din- 
ner lubricates business.”” Many of Lord Stowell’s most luminous judgments, it is under- 
stood, were composed under the influence of wine, although he was never guilty of anything 
that could be called excess. Boswell records a conversation between Scott and Johnson, in 
which Scott asserted that Addison wrote some of his best Spectators when excited with wine ; 
an assertion which Johnson appeared unwilling to credit. Stowell was in the habit of join- 
ing the literary parties at the Mitre, where some of the highest ornaments of our literature 
used to assemble. He would endeavor to induce his brother John to accompany him to 
these symposia ; but was invariably refused with the constant phrase, * Brother, I sup with 
Coke to-night.” 
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48 Miscellaneous. 
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“oaths, affirmations, and acknowledgments in certaim cases. it provi 7 





LORD MABNSPIELD IN PARLIAMENT. 
Throughout the whole course of Murray’s career in the house of ons, he was the in. 
‘civadieble object of Pitt’s unsparing inweetive. * Pitt,” says Lord Waldegrave, ‘ undertook 
‘phe diffieult task of silencing Murray, the ‘attorney coin shieg man, as well as the 
ablest: debater, in the house of commons.”’ Dissimilarity of ¢ ter, no less than of,politi- 
cal principles, added bitterness to the eloquence of Pitt. Despising the poliey, and distrust- 
ing the principles of Murray, he eagerly availed himself of every occasion which. presented it- 
self of expressing his indignant sarcasms. Brilliant and argumentative as was the oratory of 
Murray, he did not always possess the nerve neeéssary to ward off or to return assaults so ter- 
rible as these, and, for the most part, he bore, in agitated silence, the attacks to which he did 
not venture to make anyreply. Ina letter from Lord Holland, describing the speech which 
had been just given, the writer says, “In both Mr. Pitt’s speeches every word was Murray, 
yet so managed that neither he nor anybody else could or did take public notice of it, or in 
any degree reprehend him. I sat near Murray, who suffered for an hour.’’ ‘It was, per- 
haps, on this occasion,’’ observes Mr. Butler, ‘‘ that Pitt used an expression that was oneé in 
every mouth. After Murray had suffered for some time, Pitt stopped, threw his eyes around, 
then fixing their Whole power on Murray, said, ‘I must now address a few words to Mr. So- 
licitor : They shall be few, but they shall be daggers,’ Murray was agitated ; the look was 
continued ; the agitation increased. ‘Judge Festus trembles,’ exclaimed Pitt: ‘he shall 
hear me some other day.’’ He sat down; Murray made no reply, and a languid debate is 


said to have shown the paralysis of the house.” 


AN APOLOGY. 

An attorney named Else, rather diminutive in his stature, and not partict 
in his charaeter, once met Mr. Jekyll: “ Sir,’”’ said he, “I hear youshave cal 
fogging scoundrel. Haye you done so, sir?” “Sir,” replied J; ‘ith 
tempt, ‘I never said you wetea pettyfogger or a scoundrel, but I 





















NOTARIES PUBLIC. 
the ats of the late Congress is one to authorize notaries; 


which, under the laws of the United States, oaths, or affirmatio 
now be taken or made before any justices of the peace of any‘ 
affirmations, or acknowledgments may be, hereafter, also*taken,¢ ic e an’ 
commissioner appointed by any circuit court of the United States, or belie 8 y sas ub 
lie duly appointed in any state, or territory, and when certified under the ki f 





seal of such notary, shall have the same forte and effect as if tein or by or before ‘ 
such justiee or justices of the peace. 
False witness, in swearing before such notary or commissioner, is to he perjury. 
MAIL SERVICR ’ 


- "Phe appropriation of the mails during the current fiscal year, is den millions, thirty five 
thousand dollars, in addition to some hundred thousands for the Bremen and Havre mails, 





* and the amount due the London Post Office, under the postal convention. ' a 2% 
more than three times greater than the revenue of the state of Ohio, which, in 1 
$1,332,000. , ‘ ‘ rk am Aili. * oie, 
se * ‘ LAW. SCHOOL, ; 
| The Hon. George Shurswood has been elected Professor of Law in aes 


gylvania, and has’entered upon the duties of his office. — en 
evenings of the week, + and Fridays. 
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On page twenty- eve, fourth line from the bottom, for undémiable read amenable. 





